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Mr. Vernon A. Williams s 4
Secretary £ K
Surface Transportation Board ‘
Room 1324

12th Street & Constitution Avenue, N.-W,
Washington, D.C. 20423

Re: Agreement Between Philip Morris, Inc. and Rader Railcar, Inc.

Dear Mr. Williams:

Enclosed please find two copies of the documents described below, to be recorded
pursuant to Section 11301 of Title 49 of the U.S. Code. Iam providing under separate

cover an affidavit certifying their authenticity.

The following document creates a bailment relationship between Philip Morris,
Inc. ("PM") as bailor and Rader Railcar, Inc. ("Rader") as bailee, and requires

recordation:

An agreement between PM and Rader dated October 1, 1994 (the
"Agreement")., This is the primary document. w

The names and addresses of the parties to the document are as follows

Bailor: Philip Morris, Inc.
120 Park Avenue
New York, N.Y. 10017

Bailee: / Rader Railcar, Inc.
10700 E. 40th Avenue
Denver, CO 80239
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A description of the 18 rail cars covered by the document follows:

950024-1

Seven (7) Sleeper Cars (Code Numbers THSC 1-3, 5-8): Three (3) bi-level
rail cars with 13 Standard State rooms, one (1) Deluxe Cabin and one (1)
Superior Cabin; all cabins having independent bathroom with showers,
vanity sink and toilets and double sleeping accommodations.
Communications to all other cabins and public phones. Audio visual
entertainment center and individual climate and lighting controls.
Security safes and luggage storage. Upper level cabins have overhead
dome windows.

One (1) Sleeper Car (Code Number THSC4): Bi-level rail car with 13
Standard State rooms, one (1) Deluxe Cabin and one (1) Superior Cabin;
all cabins having independent bathroom with showers, vanity sink and
toilets and double sleeping accommodations. Communications to all other
cabins and public phones. Audio visual entertainment center and
individual climate and lighting controls. Security safes and luggage
storage. Upper level cabins have overhead dome windows. This car also
has one cabin that can accommodate a disabled person and one cabin that
will serve as an infirmary.

One (1) Spa Car (Code Number THSPA): Single level domed glass rail car
with panoramic view and open-end platform equipped with five (5) spa hot
tubs each accommodating up to seven (7) people, two (2) massage rooms
and shower and changing facilities.

One (1) Diner with Galley (Code Number THDWG): Bi-level rail dining car
with full service galley on lower level. Upper level dining area capable of
seating approximately 60 guests. Upper level also includes two (2)
hydraulic dumb waiters from the lower level main galley, and a small food
service area for final meal preparation.

One (1) Diner no Galley (Code Number THDNG): Bi-level rail car with
upper level dining area able to accommodate approximately 52 guests
with access to upper level of adjoining public cars, one of which is DWG
to accommodate meal service. Lower level entertainment area and

cinema able to seat 10 as well as a reading room and open sitting area.
This car also has an ADA accessible toilet.

One (1) Lounge Car (Code Number THLC1): Bi-level rail car with office
facilities on lower level, including full time security. This car has an open
platform at the end of the car. Upper level lounge seating with small bar.
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This car will eventually have an ADA lift for disabled passenger access
from station platforms. This car has a unisex public toilet on lower level.
Upper level has lounge seating and a small bar.

One (1) Lounge Car (Code Number THLC2): Bi-level rail car with lower
level arrangement for lounging. This car has a public unisex toilet as well
as a separate ADA accessible toilet on one end of car. Upper level has two
lounging areas plus a small bar and an open floor area to view the lounge
area below.

One (1) Lounge Car (Code Number THLC3): Bi-level rail car where the
lower level arrangement has a bar and dance floor with adjoining lounge
area immediately below an opening to the upper level. This car also has
a public unisex toilet as well as a separate ADA accessible toilet on one of
the cars. The upper level has a bar and lounging area on either side of
opening to the lower level,

One (1) Staff Sleeping Car (Code Number THST1): Single level rail car
with sleeping accommodations for 33 people.

One (1) Staff Car (Code Number ST2): Single level rail car with dining
area, full galley and lavatory facilities.

One (1) Staff Car (Code Number THST3): Single level rail car with
sleeping accommodations for 28; also houses all hardware for IS
communications.

One (1) Power Car (Code Number PWR): Single level rail car equipped
with three (3) diesel caterpillar units each capable of producing 725
kilowatts and 950 horsepower.

A short summary of the document to appear in the index follows:

The Agreement between Philip Morris Inc. ("PM") and Rader Railcar, Inc.
("Rader") dated October 1, 1994 creates a bailment relationship between
PM as bailor and Rader as bailee. Pursuant to this document, Rader was
entrusted with possession of the equipment owned by PM, consisting of
18 railcars, solely to provide the service of outfitting such railcars to
conform to specifications set forth in the agreement. Once the service was

complete, Rader would return the cars to PM’s possession and terminate
the bailment.
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A fee of $22.00 is enclosed. I have enclosed three (3) additional copies to be
stamped and returned to me via our messenger. Thank you for your attention to this

matter.
Respectfully submitted,

Charles. A. Sp

Enclosures

@50024-1



SURFACE TRANSPORTATION BOARD

.C. 2042:-0001
WASHINGTON, D.C 1/29/97

Charles A. Spitulnik
Bopkins & Sutter

888 Sixteenth Street, NW
Washington, DC. 20006

Dear gir.

The enclosed document(s) was recorded pursuant to the provisions of Section 11303 of

.C. t
the Interstate Commerce Act, 49 U.S.C. 11303, on 1/29/97 a 4 :20PM , and
assigned recordation number(s).
20524, 20524-A and 20524-B.
Sincerely yours, | . . -
//ﬁ// |
v ernon A. Willlams A
* *  Secretary )
\\’
Enclosure(s) ; ‘ \,
\\ N
\
i
13
MR

$ 66.00 The amount indicated at the left has been received in payment of a fee in connection with a
document filed on the date shown. This receipt is issued for the amount paid and in no way\ Indicates
acknowledgment that the fee paid is correct. This is accepted subject to review of the document which has
been assigned the transaction number corresponding to the one typed on this receipt. In the event of an error
or any quesiions concerning this fee, you will receive a notification after the Commission has had an
opportunity to examine your document.

Signature \ ‘1
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(202) 835-8196

January 29, 1997

Mr. Vernon A. Williams

Secretary

Surface Transportation Board

Room 1324

12th Street & Constitution Avenue, N.-W.
Washington, D.C. 20423

Re: Agreement Between Philip Morris, Inc. and Rader Railcar, Inc.

Dear Mr. Williams:

Iam enclosing an Acknowledgement and Certification of Dennis Floam, Assistant
Secretary of Philip Morris, Inc. certifying that the following documents, filed today with
the Surface Transportation Board, are complete and identical copies of the originals of
each of those agreements, respectively:

1. An agreement between Philip Morris and Rader Railcar, Inc. dated October
1, 1994. This is the primary document.

2. Amendment No. 5, dated June 13, 1996, to the Agreement between Philip
Morris, Inc. and Rader Railcar, Inc. dated October 1, 1964. This is a
secondary document; and

3. Amendment No. 9, dated July 26, 1996, to the Agreement between Philip
Morris, Inc. and Rader Railcar, Inc. dated October 1, 1964.

@50053-1
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I am also enclosing an additional copy of this Certification, along with three
additional copies that I would appreciate your date-stamping and returning to me via
our messenger. Thank you for your assistance.

Charles A. Spi i

Enclosures

950053-1



5,

ACKNOWLEDGEMENT AND CERTIFICATION

State of New York )
) SS:
County of New York )

I, Dennis Floam, certify on this 27th day of January, 1997, that I am Assistant
Secretary of Philip Morris Incorporated (the “Corporation”), that the copies filed
herewith have been compared with the original agreement and amendments
thereto and are, in all respects, complete and identical copies thereof, that the
agreement and amendments thereto were signed on behalf of the Corporation by
authority of its Board of Directors, and that I acknowledge that the execution of the
foregoing agreement and amendments thereto was the free act and deed of the

Corporation. I further declare under penalty of perjury that the foregoing is true

D

) 5[\/

and correct.

Su&scrlbed and sworn to before me this_ ¢
d

of ]am)] 1997
) ' k/L/\ M"L@
I\(o\?&y Publib

My Commission Expires: ,
. "\" ‘U"“ MURILLO *

' :.: & of New Y
f- ! T3s4A
~ ; R 1&-
A - Lo rastary
[ A onn
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AGREEMENT
This Agreement, effecuve October 1, 1994, is by and between Philip Morris Incorporated,
doing business as Philip Mormns U.S. A, a Virginia corporation with offices at 120 Park Avenue,
New York, New York 10017 ("Philip Morris") and Rader Railcar Inc., a Colorado corporation
with offices at 10700 East 40th Avenue, Denver, Colorado 80239 ("Contractor").

1. Philip Mommns desires to acquire specially outfitted railcars, locomotives and a
power/utility car and other associated services, if any, for use in Philip Morris’ product
promotions.

2. Contractor is willing to furnish the specially outfitted railcars and a power/utility
car, to modify locomotives provided by Philip Morris and to provide associated services, if any,
to Philip Morris as more particularly described herein.

Therefore, in consideration of the promises contained herein, the parties agree as follows:
1.  Defined Terms. In addition to other defined terms contained in this Agreement, the
following definitions shall apply:

1.1  Agreement: this agreement consisting of 39 pages, and any amendments hereto.

1.2 ADA: the Americans with Disabilities Act, as amended.

1.3  Applicable Standards: all applicable federal, state, local and industry standards,
specifications and regulations, including but not limited to those of the American Association of
Railroads, Federal Railroad Administration, American Welding Society, National Electrical Code
and AMTRAK applicable to the Trainset or any of its components on the execution date hereof.

1.4 Application for Payment: the form of request for payment by Contractor as
provided in Section 11.2 and set out in Schedule J.

1.5 Cash Flow Projection: the cash flow projection set out in Schedule C hereto.
1.6 Contract Documents: the documents identified in Section 2.

1.7 Contract Price: the compensation payable by Philip Morris to Contractor pursuant
to Section 11.

1.8 Contractor Default: the events of default set out in Section 26.1.

1.9 Default Milestones: the default milestone dates specified in the Production
Schedule.



1.10 Dispu;e: any dispute, controversy or clam ansing out of or relating to this
Agreement (excluding disputes that are submitted to the Technical Arbiter pursuant to Sections

12.4.2 and 13 or to the Manufacturing Expert pursuant to Section 9.1) or any breach,
termwnation or invalidity hereof.

1.11 Engineer: Philip Morns’ consulting engineer and such other representative as
Philip Mormns may designate in writing.

1.12 Final Acceptance: this term shall have the meaning set out in Section 7.

1.13 Final Delivery Date: the date for Final Acceptance of the Trainset in accordance
with Section 7 hereof, which date shall be specified in the Production Schedule.

1.14 Force Majeure: this term shall have the meaning set out in Section 23.

1.15 Interim Period: the period between Provisional Acceptance of Railcars and
commencement of operational trials by Contractor pursuant to Section 7.

1.16 Letter Agreement: the letter agreement dated October 19, 1994, as amended by
the parties October 31, 1994, November 7, 1994 and November 30, 1994. The letter agreement
is attached hereto as Exhibit 1 and is superseded by this Agreement.

1.17 Locomotives: base locomotives provided by Philip Morris for modification by
Contractor in accordance with this Agreement, the Specifications and Contract Drawings.

1.18 Manufacturing Expert: an individual experienced in the manufacture of trains
mutually agreed upon by the parties prior to the date of execution of this Agreement, designated
in Schedule I.

1.19 Modified Locomotive: a Locomotive modified in accordance with the requirements
of this Agreement, the Specifications, and Contract Drawings.

1.20 Contract Drawings: The drawings listed in Section 2 of the Specifications and
provided with this Agreement which are graphic representations of the Specifications and
prepared by Contractor.

1.21 Point of Contact: the individual designated by Philip Morris in writing to act as
its point of contact pursuant to Section 4.

1.22 Provisional Acceptance: provisional acceptance by Philip Morris of the Railcars
pursuant to Secuon 5.

(9]



1.23 Railcar: any individual railcar, including dome sleeper cars, dome diner cars,
dome lounge cars, a dome spa car, crew cars and the power/utility car, specially outfitted in
accordance with the requirements of this Agreement, the Specifications and Contract Drawings.

1.24 Samples: matenals and other items sufficient to determine whether the kind,
quality, construction, workmanship, finish, color and other charactenstics of materials and other
items proposed by Contractor conform to the required charactensucs of the Work. Samples
include nawral matenals, fabricated items, devices, appliances, parts of such items, and any
other materials and other items reasonably requested by Engineer.

1.25 Production Schedule: the schedule set out in Schedule E, as modified by the parties
pursuant to this Agreement.

1.26 Shop Drawings: the working drawings (other than the Contract Drawings) prepared
or fumnished by Contractor pursuant to this Agreement, the Specifications and Contract
Drawings. Shop Drawings include, but are not limited to, fabrication, layout and assembly
drawings, manufacturers’ standard drawings, schedules, descriptuive literature, catalogs and
brochures; performance and test data; wiring and control diagrams; and all other drawings and
descriptive data pertaining to the materials, equipment and electrical systems and methods of
completion of the Work, all as may be required to show that the materials, equipment and
systems, and their location, conform to the Contract Documents. Shop Drawings shall establish
the actual detail of all manufactured (i.e., standard units, usually mass produced) or fabricated
(i.e., specially assembled or made out of selected materials to meet individual design
requirements) items; shall indicate proper relation to adjoining work; shall amplify design details
of mechanical and electrical equipment in proper relation to physical spaces in the applicable part
of the Trainset; and shall incorporate minor changes of design or construction, as compared with
the Drawings, Plans and Specifications, necessary to suit actual conditions as provided hereafter.

1.27 Specifications: the description of the technical responsibilities of Contractor and
the specific technical and design requirements necessary to produce a Trainset suitable for use

in Philip Morris’ planned Marlboro Unlimited promotion prepared by Contractor and approved
pursuant to Section 12.

1.28 Technical Arbiter: the individual mutuaily agreed upon by the parties prior to the
date of execntion of this Agreement and desrgmated in Schedute 1.

1.29 Trainset: the complete set of Railcars and Modified Locomotive(s) to be delivered
in accordance with this Agreement, the Specifications and Contract Drawings.

1.30 Work: all design services, fabrication, supervision, assembly, labor, materials,
systems, supplies, tools, equipment, material and machinery described in Section 3 provided by
Contractor and required to supply the Trainset in accordance with the requirements set forth in
this Agreement, the Specifications and Contract Drawings, including negotiation of track rights
pursuant to Section 3.4.



2. Contract Documents

2.1  Contract Documents. The Contract Documents consist of this executed Agreement
and the following schedules (the "Schedules") attached hereto and Incorporated by reference into
this Agreement, all of which are collecuvely referred to herein as the "Contract Documents":

SCHEDULE A - Specifications

SCHEDULE B - Contract Drawings

SCHEDULE C - Cash Flow Projection

SCHEDULE D - Track Right Negouation Authorization
SCHEDULE E - Production Schedule

SCHEDULE F - Base Railcars

SCHEDULE G - Ultradome Ride Quality Report
SCHEDULE H - Ultradome Finite Element Analysis
SCHEDULE I - Manufacturing Expert and Technical Arbiter
SCHEDULE J - Form of Application for Payment
SCHEDULE K - Change Order Form

SCHEDULE L - Form of Payment Affidavit

SCHEDULE M - Form of Subcontractor’s Confidentiality and Patent Agreement

2.2 Order of Precedence of Contract Documents. In the event of any conflict or
inconsistency between this Agreement and any of the Schedules, the terms of this executed
Agreement shall control. In the event of any conflict or inconsistency between Schedule A
(Specifications) and Schedule B (Contract Drawings), Schedule A shall control. In the event of
any conflict or inconsistency between or among any other Schedules, Contractor shall obtain
clarification from Philip Morris. The Contract Documents are complementary and intended to

be read together to include or imply all instructions and items required for the proper execution
and completion of the Work.

3. The Work
3.1 The Trainset.

3.1.1 Contractor shall supply and outfit the Railcars in accordance with the
requirements set forth in tris Agreement, the Specifications and Comtract Drawmgs. The Work
includes all design services, engineering services, fabrication, assembly, testing, supervision,
labor, materials, supplies, tools, equipment and machinery required to outfit and supply Railcars
that conform in all respects to this Agreement, the Specifications and Contract Drawings. The
Work also includes all design services, engineering services, fabrication, supervision, labor,
matenals, supplies, tools, equipment and machinery required to modify two Locomotives in
accordance with the requirements set out in this Agreement, the Specifications and Contract
Drawings. The Work described in this Section 3.1 may be modified from time to time in
accordance with the requirements of this Agreement.



3.1.2 At Philip Moms’ option, such option to be exercised on or before December
15, 1994 by providing wrnitten nouce to Contractor, Philip Moms may modify the Work by
eliminating the Modified Locomouves from the Trainset. At Philip Morns’ option, such option
to be exercised at any ime by providing written notce to Contractor, Philip Morris may modify

the Work by increasing the number of Modified Locomotives to be supplied as part of the
Trainset.

3.1.3 The general descripuon of the Trainset i1s set out below. Detailed
descriptions are set out in the Schedules hereto, which more detailed Schedules shall govern:

3.1.3.1 Eight full dome sleeper cars will be bi-level with dome glass
windows the full length of the car. Each full dome sleeper car will have 15 double-occupancy
cabins, allowing for 240 passengers per Trainset. Each cabin will have private toilets with
separate showers, drawer and closet space adequate for a five-day stay, adequate electrical
outlets commensurate with luxury travel and hookups for TV/VCR, as well as the TV/VCRs.

3.1.3.2 Two full dome diner cars will be bi-level cars and consist of dining
room seating on the upper level and one car with a galley the full length of the lower level and
the other car with a library, sundry store and service area on the lower level. The galley will
be able to prepare fresh foods for three meals per day. Storage will be adequate for staples and

the majority of perishables. Dining rooms and galley will be capable of serving all passengers
in two seatings.

3.1.3.3 Three full dome lounge cars will be bi-level cars and consist of
lounge seating on the upper level with three different lower levels consisting of (1) a Philip
Morms office on one car, (2) multi-media center, including a big-screen TV, with an open-air
platform, and (3) a large bar on the third car. The office area will be sufficient for six to eight
people, with hook-up for faxes, phones, computers and other office equipment. These cars will
have a combined capacity of at least 300 passengers when fully occupied with both seated and
standing passengers. There will be dance floors installed in the bar areas.

3.1.3.4 One full dome spa car will be a single level car with an open-air
observation platform. The car will have hot-tubs with total capacity for 18-30 people. The car

will have two to four private massage rooms and separate male/female changing rooms with
showers.

3.1.3.5 One power/utility car will feature a self-contained power supply with
adequate backup to allow the Trainset to operate at a minimum of 85% of installed electrical
load when one generator is out of service.

3.1.3.6 Three crew cars will be single level sleepers with two cars having
22 roomettes and the other having eight roomettes and a dining/lounge area for the staff. Each
staff roomette will be single-occupancy and have private closet/drawer space with locks and



under seat storage for bags. Staff sleeper cars will have separate male and female multple-cabin
use toilet faciliues.

3.1.3.7 Modifications will be made to two Locomotives unless Philip Morms
gives written notice to Contractor pursuant to Secuon 3.1.2 that the number of Locomouves to
be modified 1s increased or eliminated from the Work. These modifications will consist of a
fiberglass shell to be attached to the Locomouves to give the Locomotives a more streamlined
appearance.

3.1.3.8 Two sleeper cabin mockups will be built, one for the upper level
dome cabin and one for the lower level cabin. The mockups will consist of a full-size section
of a sleeper car to show a complete upper and lower level passenger cabin set with
representative beds, mattresses, tables, cabinets and with wall surfaces ready to cover. At Philip
Morris’ request, Contractor shall replace the representative materials with materials finally
approved by Philip Morris for installation in the Railcars.

3.1.3.9 The Railcars will have the air conditioning and ventilation systems
as set forth in the Specifications. The parties acknowledge that smoking will be permitted on-
board and that fire-retardant materials will be used throughout the Trainset where appropriate.
Rate of rise type heat detectors will be used throughout the Trainset and fire extinguishers wiil
be placed strategically throughout the Trainset. The car exteriors will have customized paints
and bear logos developed by Philip Morris and applied by Contractor; Philip Morris shall deliver
the logos to Contractor not later than five days after delivery by Contractor of the last
Specification or Plan or Drawing, as the case may be, pursuant to Section 12.1.

3.1.3.10 The Trainset will meet Applicable Standards. Changes to the
Applicable Standards shall be incorporated into this Agreement pursuant to Section 22 hereof,
provided, however, that Contractor shall not be entitled to an increase in the Contract Price for
costs incurred to comply with such changes unless such costs exceed $5000. Contractor will
secure necessary approvals of design necessary to ensure compliance with the ADA. There will
be two ADA cabins as well as an ADA elevator to allow for access to upper and lower levels
of the cars.

3.2 Review of the Work, Specifications, Approval Drawings. Contractor agrees that
the Specifications and Contract Drawings must be further reviewed by Phitip Morms m

accordance with Section 12. In the case of general arrangement drawings, system drawings,
interior finish drawings and test memos (collectively the " Approval Drawings"), Contractor shall
also submit the Approval Drawings to Philip Morris in accordance with Section 12. Contractor
has identified in Schedule C the budget for all aspects of the Work that are not fully designed
as of the execution date hereof. Contractor shall allow the Engineer such access to designs,
work and facilities as may be necessary to review and approve the Work, Specifications and
Contract Drawings. Review by the Engineer of any document submitted by Contractor shall not
relieve Contractor of its responsibility to fully comply with the terms and conditions of this
Agreement.



3.3 Letter Agreement. Any work performed pursuant to the Letter Agreement shall
be deemed part of the Work for all purposes hereunder.

3.4 Track Rights. Contractor shall act as Philip Morris’ agent to negouate
comprehensive track nights for the operaton of the Marlboro Unlimited. The scope of the track
nghts required 1s set out in Schedule D. If requested by Contractor, Philip Morris shall provide
assistance reasonably necessary to obtain such track rights. In no event shall Contractor enter
into any agreements for track rights on behalf of Philip Morris. In the event track rights
acceptable to Philip Morms, 1n its sole discretion, are not secured on or before December 31,
1994, Philip Mormis may (1) extend the ume for Contractor to complete such arrangements for
comprehensive track rights, (2) take control of negotiaung comprehensive track rights or (3)
terminate this Agreement upon wntten notice to Contractor. Terminauon pursuant to this
Section 3.4 shall be subject to the terms of Section 25.

4.  Point of Contact. The Point of Contact shall coordinate the flow of communications
within the Philip Morris organization as required to obtain authorizations, information and
approvals during the performance of the Work. Where additional authonzations or approvals
are required pursuant to this Agreement, Contractor shall not perform, and shall not be obligated
to perform, any services without approval by the Point of Contact. Philip Morris may change
the designated Point of Contact by wntten notice to Contractor.

5. Provisional Acceptance. Upon the completion of each Railcar and Modified Locomotive,
Contractor shall noufy Philip Morris that the Railcar or Modified Locomotive is ready and
available for inspection and testing and the proposed schedule for testing. Testing procedures
shall be those determined in accordance with Section 13. Thereafter, in accordance with the
schedule provided by Contractor, the Engineer shall inspect and witness the testing of the Railcar
or Modified Locomotive, and if the Railcar or Modified Locomotive, as the case may be,
conforms to this Agreement, the Specifications and Contract Drawings in all respects, Philip
Mormns shall accept the Railcar or Modified Locomouve on a provisional basis. At Philip
Mormns’ request, Contractor shall store any provisionally accepted Railcar at its facility and at
no additional cost to Philip Morris.

If upon such inspection and testing and witnessing of any testing the Engineer determines
that any Railcar or Modified Locomotive does not conform to this Agreement, the
Specrficanons, or Contract Drawings, Phitip Momns shail promptly notify in writing Contractor
of the respects in which the Railcar or Modified Locomotive is deficient. Upon receipt of notice
of any such deficiency, Contractor shall promptly take appropriate corrective action including,
if required, replacing such materials and equipment and reperform such services as are necessary
to complete the Railcar in accordance with this Agreement, the Specifications and Contract
Drawings.

6. Philip Morris’ Use of Provisionally Accepted Railcars. The parties acknowledge that,
upon provisional acceptance, certain Railcars and Modified Locomotive(s) may be used by Philip

Morms in promotional activities during the Intenm Penod. If Philip Morris uses any Railcars



or Modified Locomouve(s) 1n promotional activities during the Interim Period, Contractor shall
provide maintenance for such Railcars dunng the Intenm Penod, such maintenance to be
performed in accordance with a separate agreement and at a cost not to exceed Contractor’s
actual costs reasonably required to provide maintenance (including travel expenses incurred with
Philip Moms® approval) plus 10% of such costs. Philip Morms shali return the Railcars and
Modified Locomouves, 1f any, Philip Morns has removed from Contractor’s facility on or
before the operauonal tnals conducted pursuant to Section 7, provided that Contractor has
noufied Philip Morns not less than 90 days prior to the anticipated date of such operational
tnals.

Philip Mormis shall ve obligated to return to the Contractor the provisionally
accepted Railcars and/or Modified Locomotives in the same condition that they were delivered
by Contractor to Philip Morris, ordinary wear and tear excepted. Nothing herein shall be
deemed to obligate Philip Morris for damage or defects in the provisionally accepted Railcars
and/or Modified Locomoties to the extent such damage or defects arise out of the actions or
omisstons of Contractor, Contractor’s employees or agents. Dunng the Interim Period, Philip
Momms shall be obligated to maintain insurance on such Railcars and/or Modified Locomotives
in such amounts and scope of coverage at least equal to that required of Contractor under the
terms of this Agreement and Contractor shall be named as an additional insured thereon. Risk
of loss to such provisionally accepted Railcars and/or Modified Locomotives shall pass from
Contractor to Philip Morris at such time as Philip Moms obtains custody or control over such
Railcars and/or Modified Locomotives.

7. Delivery, Final Acceptance and Risk of Loss. Upon provisional acceptance by Philip
Moms of the last Railcar or Modified Locomotive, whichever occurs last, Contractor shall
conduct operational trials to demonstrate to the Engineer that the Railcars and Modified
Locomotive(s), when operating as a Trainset, conform to this Agreement, the Specifications and
Contract Drawings. Operational trial procedures shall be determined in accordance with Section
13. Upon successful demonstration of such conformance, Philip Morris shall accept delivery
of the Trainset. Contractor shall tender delivery of the Trainset at Contractor’s rail siding in
Denver, Colorado. If requested by Philip Morris, Contractor shall arrange for transportation

of the Railcars to another delivery location specified by Philip Morris, at Philip Mormns’ cost in
accordance with Section 22.

Philip Morris’ use of some of the Railcars during the Interim Pertod shall not be deemed
to excuse any failure to satisfy the operational tnals, unless such failure is attributable solely to
damage to the Railcars resulting from Philip Morris’ negligence or the acts or omissions of
persons or entities beyond Contractor’s control. In the event Philip Morris does not return the
Railcars by (a) the anticipated operational trial date (see Section 6) or (b) the date on which
Contractor is ready to conduct operational trials, whichever is later, and such delay in return is
not attnibutable to defects in the Railcars, such failure shall be deemed to be a waiver by Philip
Morns to have such Railcars and Modified Locomouves operationally tested and Contractor shall
conduct the operational trials using the remaining Railcars and such substitute railcars as may
be necessary to satisfy the criteria of the operauonal trials. Operation trials conducted in



accordance with the preceding sentence shall not prevent the Contractor from delivenng to Philip
Mormis the balance of the Trainset nor shall it relieve Philip Momns of its obligation to accept
the entire Trainset after Contractor demonstrates that the remaining Railcars operate as a
Trainset to the extent permutted taking into account the absence of the non-returned Railcars
and/or Modified Locomouves. To the extent that the cost of conducting operational tests is

increased to accommodate the absence of Railcars or modified Locomouves, Philip Morris shall
bear such additional costs of testing.

Final Acceptance of the Railcars shall occur when (a) Philip Morris accepts delivery of
the Railcars or (b) Contractor delivers to Philip Morms all permuts, licenses;certificates and

other approvals that Contractor is required to obtain pursuant to the Contract Documents,
whichever occurs later.

Contractor shall bear the risk of and be liable for loss of or damage to the Work and any
Philip Morris property that may be in Contractor’s custody and control, except to the extent that
such loss or damage may be caused by Philip Morms’ wilful misconduct or negligence or the
wilful misconduct or negligence of its agents or employees. Risk of loss or damage shall pass
to Philip Morris upon Final Acceptance or, with respect to individual Railcars and Modified
Locomouves, upon removal by Philip Morris of the Trainset or any portion thereof from the
control or custody of Contractor, whichever shall first occur.

8. ntification m nts and Materials and P Title. As Contractor
purchases materials and components that are to be incorporated into the Trainset or used in the
performance of the Work, Contractor shall identify such materials and components as dedicated
exclusively to the performance of this Agreement. Such identificaion may include such
measures as Philip Morns may reasonably require to segregate the materials and equipment from
other matenals Contractor may have on hand, as well as labelling or other appropriate
idenuficaunon. Title to all materials and equipment purchased for incorporation into the Trainset
or used in the performance of the Work shall pass to Philip Morris upon such identification to
the Agreement. If Contractor takes title to the material and equipment prior to passage of title
to Philip Morris, Contractor shall identify its purchase as one for resale only.

9.  Production Schedule

9.1 Contractor acknowledges that Philip Morns has entered into this Agreement in
reliance upon Contractor’s representation that Contractor can deliver the Trainset and complete
the Work in accordance with the schedule set out in Schedule E. Not later than 60 days after
the execuuon of this Agreement, Contractor shall submut to Philip Morris and the Manufacturing
Expert the modified Specifications, Contract Drawings and a modified production schedule for
delivery of the Trainset and completion of the Work hereunder. In the event that the
Manufactunng Expert determines that the modified production schedule does not present a
feasible schedule for delivery of the Trainset and completion of the Work by April 1, 1996, and
within five business days of receipt of such determination Contractor is unable to cause the
Manufactunng Expert to determine that the applicable schedule is feasible, then Philip Moms



may cancel this Agreement pursuant to Secuon 26. If the Manufacturing Expert determines that
the modified Production Schedule 1s feasible, such modified Production Schedule shall be

considered to be the Productuion Schedule for all purposes of this Agreement until subsequently
modified 1n accordance with terms of this Agreement.

9.2 Time 1s of the essence with respect to the delivery of the Trainset and completion
of the Work. Contractor shall deliver the Railcars and Modified Locomotive(s) and complete
the Work in accordance with the Producuon Schedule. In no event shall Philip Moms be liable.
for any overtime premiums incurred by Contractor, except as provided for in the Cash Flow
Projection 1n order to maintain the Production Schedule, provided that in no-event shall such
premiums be deemed to increase the Contract Price. Contracior’s failure to deliver the Railcars,
Modified Locomotive(s) or Trainset or to complete the Work by the Default Milestones shall be
considered a matenal breach of Contractor’s obligations hereunder. In the event that Contractor
notfies Philip Morris not later than April 1, 1995 that delivery of the Trainset and completion
of the Work cannot occur 1n accordance with the Production Schedule, such failure shall not be
considered a breach of Contractor’s obligations unless delivery of the Railcars and Modified
Locomouve(s) and completion of the Work have not occurred by the twenty-second day after
the Default Milestone dates specified in the Production Schedule.

9.3  The parties agree that Philip Morris will be damaged substantially and in an amount
that will be difficult or impossible to determine if Contractor fails to deliver the Trainset or
complete the Work as specified in the Production Schedule. Thus, in lieu of actual damages and
notwithstanding any other provision in this Agreement to the contrary, Contractor shall pay
Philip Morris as fixed, agreed and liquidated damages (and not as a penaity) the sum of $ 66,667
for each day or portion thereof (including Saturdays, Sundays and holidays) after the Final
Delivery Date that Final Acceptance does not occur, but only to the extent such delay 1s
unexcused pursuant to Section 23. The parties agree that $ 66,667 per day is a reasonable
estimate of the damages Philip Morris will incur if Final Acceptance fails to occur by the Final
Delivery Date. In the event that Contractor notifies Philip Morris not later than April 1, 1995
that Final Acceptance cannot occur by the Final Delivery Date, then for a pertod of 21 days
after the Final Delivery Date the liquidated damages shall be reduced to $ 7,000 per day or
poruon thereof; provided, however, that if Final Acceptance fails to occur by the 21st day after
the Final Delivery Date, the liquidated damages shall be $ 66,667 per day for each day or
portion thereof thereafter. In no event shall the total liquidated damages payable by Contractor
exceed $ 2,000,000.

Payment of such liquidated damages shall be Philip Morris' sole and exclusive remedy
against Contractor for unexcused delay in delivery of Trainset or completion of the Work
hereunder, but such liquidated damages are cumulative and in addition to other nghts and
remedies Philip Morris may have against Contractor for default or for damages suffered or
incurred by Philip Morris for any reason other than Contractor’s unexcused delay in the delivery
of the Trainset or completion of the Work, including but not limited to damages due to defecuve
Railcars, equipment or matenal furnished by Contractor.
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Philip Morns may deduct any liquidated damages assessed pursuant to this Agreement
from amounts due Contractor under this Agreement, provided, however, that Philip Morns shall
not deduct such liquidated damages from payments due Contractor prior to Final Acceptance
unless the total payments made by Philip Moms to Contractor exceed the Contract Price less
$2,000,000. Contractor hereby waives any defense to Philip Mornis’ recovery of such liquidated
damages on the basis that actual damages are ascertainable, that such liquidated damages do not

represent a reasonable esumate of Philip Morms' damages or that such liquidated damages
constitute a penalty.

9.4 The parties agree that it 15 in the best interests of the partias to deliver the Railcars
and complete the Work before April 1, 1996. Accordingly, Philip Moms shail pay Contractor
a bonus payment if Final Acceptance occurs before April 1, 1996, such bonus payment to be
determined as follows: (1) for Final Acceptance occurring 42 calendar days or more in advance
of April 1, 1996, the bonus payment shall be 2% of the Contract Price; and (2) for Final
Acceptance occurring 21 calendar days or more in advance of April 1, 1996, but fewer than 42
calendar days in advance of the Final Delivery Date, the bonus payment shall be 0.75% of the
Contract Price. In the event Philip Morns authorizes an adjustment to the Production Schedule
pursuant to Section 22.1 or the Production Schedule is adjusted for suspension of the Work
pursuant to Section 24, the April 1, 1996 date provided above shall be deemed delayed in
accordance with such adjustment. In the event Contractor notifies Philip Morris pursuant to
Section 9.2 that delivery of the Railcars and completion of the Work cannot occur in accordance
with the Production Schedule and Philip Morris notifies Contractor within 60 days of such notice
that Philip Morris plans to delay its Mariboro Unlimited promotion as the result of such
anticipated failure to maintain the Production Schedule, the parties agree that early delivery will
not benefit Philip Moms and Contractor shall not be entitled to a bonus payment for dehivery
in advance of April 1, 1996.

10. Personnel. The following individuals are "key personnel” for purposes of this
Agreement: Thomas Rader, John Thompson, Jeffrey Schrecengost, and Stuart M. Novak.
Contractor shall not permit such personnel to be reassigned or replaced without Philip Momns’
prior written consent. In the event any individual identified as key personnel ceases to be
employed by Contractor and Contractor fails or refuses to replace such individual with another
qualified person reasonably acceptable to PM, then PM may cancel this Agreement pursuant to
Section 13.

11. Compensation. In consideration of the performance of the Work, Philip Momms shall pay
to Contractor the fixed sum of $ 27,860,000 (the "Contract Price”). The Contract Price may
be modified from time-to-time as provided herein and as so modified shall be deemed to be the
Contract Price for all purposes of this Agreement. Except as provided elsewhere in this
Agreement, the Contract Price is the entire compensation due Contractor for performance of all
of the Work described in this Agreement. Contractor shall be fully responsible for any costs
associated with performance of the Work, changes to the Work and warranty and remedial
obligauons under this Agreement, including but not limited to all taxes that may be imposed on
Contractor in connection with this Agreement or 1ts performance, except applicable sales or use
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taxes, value added taxes or import duties. To the extent Philip Morris 1s not exempt from any
such sales, or use taxes or value added taxes or import duties, Philip Morris shall reimburse
Contractor for any such taxes or duties that Contractor may be required to collect and pay in
connection with this Agreement. Philip Moms shall provide Contractor evidence of any tax
exempuons that may be applicable. Philip Mormis hereby agrees to indemnify, defend and hold
Contractor harmless from any and all sales tax liabilites, and any interest and penalties

associated therewith that may be imposed on Contractor as a result of Philip Morris’ wrongful
failure to make payment to Contractor hereunder.

Any amounts paid by Philip Morris to Contractor pursuant to the Letter Agreement shall
be credited as payments against the Contract Price, such credit to be allocated to payments to

be made by Philip Morns pursuant to Section 11.1. Philip Morris shall confirm in writing
amounts paid pursuant to the Letter Agreement.

In the event Philip Morris exercises its right pursuant to Section 3.1.2 to remove the
modification of the Locomotives from the Work, the Contract Price shall be reduced by
$ 360,000. In the event Philip Morms requests that the materials used in the mockups described
in Section 3.1.3.8 be replaced with matenals finally approved by Philip Morris, then the
Contract Price shall be increased by the actual cost of such materials used in such mockups. In
the event Philip Morris exercises its right pursuant to Section 3.1.2 to include in the Work the

modification of three or more Locomotives, the Contract Price shall be increased by $ 180,000
for each additional Locomotive.

11.1 Installments

The Contract Price shall be payable in accordance with Section 11.2 in the following
installments:

11.1.1 Railcar Payments. Philip Morris shall pay Contractor a portion of
the Contract Price as compensation to Contractor for the purchase of the used railcars that will
be used as the base for the Railcars (as are identified in Schedule F hereto) as follows: (1)
$95,000 each for 13 bi-level railcars, (2) $50,000 for one single level baggage railcar, (3)
$40,000 for one single level railcar and (4) the actual cost incurred by Contractor FOB its piant
in Denver, Colorado for three single level railcars.

11.1.2 Progress Payments. Philip Morris shall pay Contractor additional
portions of the Contract Price in amounts sufficient to reimburse Contractor for the actual costs
incurred by Contractor for other equipment and materials to be incorporated into the Trainset
or used in the performance of the Work on a bi-weekly basis as those costs are incurred and
the materials and equipment are received and idenufied to the Agreement (see Section 8). If
Contractor has been required to pay deposits as a condition of placing an order for equipment
and materials to be incorporated into the Trainset or used in the performance of the Work, then
Philip Morris shall also pay Contractor additional portions of the Contract Price in amounts
sufficient to rexmburse Contractor for the actual cost of such deposits.
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Philip Mormis shall pay Contractor for the services provided hereunder on (a) a bi-weekly
basis during the progress of the Work for actual labor expenses incurred duning the preceding
two weeks and (b) a monthly basis duning the progress of the Work for actual overhead expenses
incurred dunng the preceding month. Expenses shall be limited to those identified in Schedule
C hereto. In no event shall Philip Morris be obligated to make any payment to Contractor that
when added to all previous payments exceed the Contract Price.

If the sum of the total amount of payments made by Philip Morris and the amount of any
proposed payment set out in an Application for Payment exceeds the cumulative amount reflected
in the Cash Flow Projection by more than 10% or, if upon completion of any Railcar the tota!
amount of payments allocable to such Railcar made by Philip Morris and the amount of any
proposed payment set out in any Application for Payment allocable to such Railcar exceed the
total amount in the Cash Flow Projection for such Railcar by more than 10%, then, unless
Contractor submits a restated cash flow projection reasonably acceptable to Philip Morms, Philip
Morris shall (a) have no liability for such excess and (b) have the right to cancel this Agreement
pursuant to Section 26.1.2. Philip Morris’ acceptance of any revised cash flow projection shall
not be effective unless provided in wnting. If Philip Morms accepts Contractor’s restated cash
flow projection, the Cash Flow Projection shall be deemed to incorporate such restatement.

11.1.3 Final Payment

11.1.3.1 Philip Morris shall pay Contractor any balance of the Contract
Price previously unpaid upon Final Acceptance of the Trainset (see Section 7). Philip Morris
acknowledges that the amount of the Contract Price allocated to final payment represents a
portion of the Contractor’s profit on the Work and is ratably "eamned,” but not payable, in
accordance with the progress of the Work. In addition to the previously unpaid balance of the
Contract Price, Philip Morris shall pay Contractor as part of the final payment the bonus
payment, if any, payable to Contractor pursuant to Secuon 9.4. The final payment shall be

subject to Philip Morris’ right to withhold payments pursuant to Section 11.1.3.2 and Section
11.3.

11.1.3.2 Philip Morris may withhold from the final payment due Contractor
an amount equal to 110% of the cost reasonably estimated to complete any item of Work that
Philip Moms has agreed may be completed after Final Acceptance, which amount shall be
payabie to Contractor onty upon the satrsfactory compietion of such Work; provided, however,
that if Contractor delivers to Philip Morris a retention payment bond in form and substance and
with such surety as shall be acceptable to Philip Momms, Philip Morris shall not withhold such
amount from the final payment. In addition, Philip Morns may withhold from the final payment
due Contractor an amount equal to 2% of the Contract Price, such amount to be paid to
Contractor upon delivery of the as-buiit drawings pursuant to Section 12.8.

11.1.3.3 Philip Morns shall convey to Contractor, and without cost to
Contractor, materials and equipment that were used in the performance of the Work, but not
incorporated into the Trainset upon Final Acceptance.
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11.2 Application for Payment and Payment.

11.2.1 Contractor may prepare and submit bi-weekly Applications for Payment for
pase railcars, other equipment and materials upon receipt and identification to the Agreement
of the base railcars and other items of equipment and materials to be incorporated into the
Tramnset or used in performance of the Work, and for documented deposits made by Contractor
as a condiuon for placing an order for equipment and matenals to be incorporated into the
Trainset or used in the performance of the Work; provided, however, that any materials received
after the 10th or 25th of any month shall be included in the Applicauon for Payment for the next
two-week period. Such Applications for Payment shall be supported by documents that verify

the receipt by Contractor of such base railcars and other items of equipment or materials, as the
case may be.

11.2.2 Contractor may prepare and submit bi-weekly Applications for Payment of
progress payments, provided, however, that Contractor shall not include overhead expenses in
Applicatons for Payment submitted prior to the end of the month in which such overhead
expenses are incurred. Each such Application for Payment shall be certified by an authorized
officer of Contractor and shall contain a detailed itemized description of the Work performed
during the preceding two weeks and, if applicable, the overhead expenses incurred during the
preceding month, including original invoices,” copies of payroll registers, payroll records,
progress reports detailing copies of completed, proposed schedule revisions, the documentation
required pursuant to Section 11.2.4.1 and such other documents reasonably acceptable to Philip
Morris that verify the costs identified in the Application for Payment.

11.2.3 On or after Final Acceptance, Contractor may prepare and submit an
Application for Payment of the final payment. The Application for Payment for shall be
certified by an authonzed officer of Contractor and shall contain a detailed itemized description
of the Work performed since the last Application for Payment and, if applicable, the overhead
expenses incurred since the last Application for Payment, including original invoices, copies of
payroll registers, payroil records, the documentation required pursuant to Section 11.2.4.2 and

such other documents reasonably acceptable to Philip Morris that verify the costs identified in
the Application for Payment.

11.2.4 Philip Morris shall pay to Contractor the amount of any Application for
Paymem by check or bank transfer of funds within 10 days after receipt of Contractor’s
Application for Payment submitted in accordance with Sections 11.2.1, 11.2.2 and 11.2.3, as
the case may be. Philip Morris shall have the right to request additional supporting
documentation or further explanation of, and to dispute any matter set forth in any Application
for Payment, provided that such dispute is in good faith. If Philip Morris shall dispute any
Application for Payment, Philip Morris shall pay the amount of the payment that is not in
dispute. Contractor may submit a revised Application for Payment in response to Philip Morris’
refusal to approve an original Application for Payment. All amounts received by Contractor
shall be held in trust for the payment of any subcontractor to whom payment has not been made
for labor, equipment, or materials.
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11.2.4.1 Contractor’s nght to receive equipment and materials payments and
progress payments shall be conditioned upon Contractor’s prompt and complete payment of all

amounts due to 1ts employees and subcontractors, including suppliers of labor and matenals.
Contractor shall furnish with each such Applicauon for Payment:

(a) an affidavit, in a form approved by Philip Morns, showing the names
and addresses of all persons or firms that have furnished labor, material or supplies
for the performance of the Work and the amount due to each of them; and

(b) receipts, releases and waivers of liens from Contractor and all
subcontractors and suppliers performing Work compensable on a cumulative basis
of more than $5,000 in such form as may be requested by Philip Morris in order
to establish the payment or discharge by Contractor of its obligations hereunder or
to third parties in connection with the performance of the Work since the last
Application for Payment; provided, however, that if any such person shall refuse
to furnish a receipt, release or waiver required by Philip Morris, Contractor may
furnish a bond or other instrument mutually acceptable to Contractor and Philip

Morns to indemmify Philip Morris against any such lien in lieu of such releases and
waivers .

11.2.4.2 Contractor’s right to receive final payment shall be conditioned
upon Contractor providing to Philip Morris the following information (which information shall

be stated as of a date not more than five business days prior to the date of the final Application
for Payment):

(a) an affidavit in the form provided by Philip Morris certifying that all
payrolls, salary burdens, social security payments, invoices of subcontractors,
invoices for materials and equipment and other indebtedness connected with the
Work for which a claim against Philip Morris, or the Railcars or Modified
Locomotive(s) may in any way be made or asserted to have been paid or otherwise

satisfied or provided for by a bond or other instrument satisfactory to Philip
Morris;

(b) receipts, releases and waivers of liens from Contractor and all
subcontractors and suppliers performing Work compensable at more than $5,000
in such form as may be requested by Philip Morris in order to establish the
payment or discharge by Contractor of its obligations hereunder or to third parues
in connection with the performance and completion of the Work; provided,
however, that if any such person shall refuse to furnish a receipt, release or waiver
required by Philip Morris, Contractor may furnish a bond or other instrument

mutually acceptable to Contractor and Philip Morris that operates to discharge such
lien.
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11.2.5 No payments made by Philip Morns to Contractor shall be considered
evidence of sausfactory performance of the Work by Contractor in whole or in part, nor shall

such payments relieve Contractor of its obligation to perform the Work in strict compliance with
the terms of this Agreement.

11.3 Philip Morris’ Right to Withhold Payments.

11.3.1 If any Contractor Default (see Section 26) has occurred and is continuing,
philip Mornis shall have the nght to retain out of any amount payable to or for the account of
Contractor an amount sufficient to provide Philip Mommns security for the performance of the
obligauons of Contractor under this Agreement as a result of such Contractor Default. At such
time thereafter as no Contractor Default is continuing, such amount (less any damages Philip
Morris shall have incurred as a result of the Contractor Default) shall be paid promptly to
Contractor.

11.3.2 If any person or entity asserts a claim or lien against Philip Morris, the
Railcars, the Modified Locomotive(s) or any other property of Philip Morris, which claim or
lien 1s chargeable or related to Contractor’s performance of the Work, Philip Morris shall have
the right to retain out of any payments due or to Contractor an amount sufficient to protect
Philip Mornis fully from all claims, losses, damages and expenses related to such claim or lien
until the lien has been removed or the claim has been terminated or released to Philip Morris’
satisfaction. In the event Contractor furnishes a bond or other instrument mutually acceptable
to Contractor and Philip Morris to indemnify Philip Morris against any such lien, Philip Morris
shall not withhold payments as protection against such lien pursuant to this Section 11.3.2;
provided, however, that if any such lien or claim remains unsatisfied on or after Final
Acceptance, Philip Moms shall have the right to retain out of any payments due to Contractor
an amount sufficient to protect Philip Morris against all monies that Philip Moms may be

compelled to pay in discharging such lien or claim, including all costs and reasonable attorneys’
fees.

11.3.3 Philip Morris’ right to withhold monies pursuant to this Section 11.3 is in
addition to any other rights and remedies available to Philip Morris under Section 11.1.3.2 or
elsewhere under this Agreement or provided by law.

12.1 Submission of Specifications and Contract Drawings. Within 60 days of the
execuuon of this Agreement, Contractor shall make available to Philip Morris modified
Specifications and Contract Drawings required for the Work. Philip Morris’ Engineer shall
review the Specifications and Contract Drawings, but such review shall not relieve Contractor
of 1ts responsibility for preparing and submitting proper Specifications and Contract Drawings
1n accordance with the Agreement.
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Contractor acknowledges that Philip Morris has not reviewed in detail the Specifications
and Contract Drawings. Philip Mormis’s Engineer shall complete its review of the Specifications
and Contract Drawings submitted prior to the execution of this Agreement pursuant to the terms
of this Section 12, provided, however, that any applicable penod for Philip Morris’ review
provided herein shall be deemed to be 60 days from the date of execution hereof.

12.2 Procedure after Submission. Approval Drawings (modified general arrangement
drawings, systems drawings, intenor finish drawings and test memos). Approval Drawings, will
be returned to Contractor with an indication of the action taken. Philip Morris shall notify
(ontractor within two business days after Approval Drawings are made available to Engineer
of the action taken with respect to the Approval Drawings; provided, however, that for Approval
Drawings relating to the systems, Philip Morris shall notify Contractor within five business days
after such systems drawings are made available to Philip Morris of the action taken with respect
to the systems drawings.

12.3 Submission of Approval Drawin hop Drawin amples and Models.

12.3.1 Before commencing the various portions of the Work, Contractor shall
notify Philip Morris that the applicable Approval Drawings, Shop Drawings, Samples and
models required for use or called for in the various parts of the Specifications are available for
the review by Engineer. Any Work commenced on any item affected by such Approval
Drawings, Shop Drawings, Samples or models prior to Contractor’s receipt of all necessary
written approvals of Approval Drawings, Shop Drawings, Samples and models in accordance
with this Section 12 shall be at Contractor's sole risk and expense. All such items shall be
submitted in accordance with the Production Schedule and so as to cause no delay in the
progress of the Work. No extensions of time will be granted to Contractor because of its failure
to submit Approval Drawings, Shop Drawings, Samples or models in time for review. Review
of such items by Engineer shall not relieve Contractor of its responsibility for preparing and
submitting proper Shop Drawings in accordance with the Agreement.

12.3.2 Shop Drawings submitted for review must bear the stamp of Contractor
stating that they have been checked. It is the responsibility of Contractor to check all Shop
Drawings fully for arrangement and conformance with the applicable Contract Drawings and
Specifications and for accuracy of dimensions. If it appears that such checking has been
iradequate or caretess, even though the drawings are stamped as having been checked, the
drawings shall be returned to Contractor for proper checking before further processing by
Engineer.

12.3.3 Shop Drawings, Samples and Models shall be processed using the
procedures set out in Section 12.2.
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12.4 Return of Contractor’s Submissions

12.4.1 If Specifications, Approval Drawings, Contract Drawings, Shop Drawings
or other matenals are returned to Contractor stamped "Conforming" or "Conforming, as Noted, "
Contractor may immediately proceed with the Work, taking any corrections noted into account.
{f the Specifications, Contract Drawings, Approval Drawings, Shop Drawings or matenals are
samped "Returned for Corrections,” "Not Conforming,” Contractor shall not proceed with the
work but shall make the corrections and resubmit the revised Specifications, Approval
Drawings, Contract Drawings, Shop Drawings or other materials to Engineer. If Contractor
takes except.on to any marked revisions, Contractor shall promptly notify Engineer.

12.4.2 If Contractor takes exception to any marked revisions with respect to
technical issues and Engineer does not agree with Contractor, the technical specification shall
be submitted to a third party for resolution (the "Technical Arbiter"). The decision of the
Technical Arbiter shall be final and, if the Technical Arbiter approves Contractor’s exception,
the Specifications, Approval Drawings, Contract Drawings, Shop Drawing or other material
shall be marked, "Conforming.” No decision of the Technical Arbiter or corrections noted by
Engineer shall be deemed to constitute a change in the scope of Work hereunder or provide a
basis for a change order pursuant to Section 22.

12.4.3 If Contractor takes exception to any marked revisions with respect to non-
technical issues (i,., interior design or aesthetic specifications) identified in any Specifications,
Approval Drawings, Contract Drawings, Shop Drawings or other materials, then Contractor
shall make the corrections and resubmit the revised Specifications, Approval Drawings, Contract
Drawings, Shop Drawings or other materials to Engineer. If the cost of completing that portion
of the Work in accordance with the resubmitted Specifications, Approval Drawings, Contract
Drawings, Shop Drawings or other materials exceeds the budgeted amount for such specification
set out in Schedule C, the Contract Price shall be increased by the difference between the
budgeted amount and the actual cost; provided, however, that the Contract Price shall increase
only to the extent that such difference cannot be offset by cost savings incurred as a resuit of
Philip Mormis’ corrections or changes to Specifications, Approval Drawings, Contract Drawings,
Shop Drawings or other materials that decrease the cost of completing other portions of the
Work below the budgeted amount for such Specification as set out in Schedule C.

12.5 Review by Engineer and Others. Any review of Specifications, Approval
Drawings, Contract Drawings and Shop Drawings by Engineer or any other consultant will be
general only. No such party need verify dimensions and review is not to be interpreted as
checking of detailed dimensions or approval of deviations from Contract Drawings and
Specifications, unless Contractor has specifically requested such a check or approval of a
deviation at the time of submittal. All deviations will be highlighted on the Shop Drawings or
Approval Drawings and in Contractor's letter of transmittal. No review of Specifications,
Approval Drawings, Contract Drawings or Shop Drawings will relieve Contractor of its
responsibility for their accuracy and compliance with the Contract Documents or the furnishing
of all materials required by the Agreement, Specificauons, or Contract Drawings, even though
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the same may not be indicated on the Shop Drawings or Approval Drawings, or from the
responsibility for proper execution of the Work, or from any other Contract Document
obligations. The review of Specifications, Approval Drawings, Contract Drawings or Shop
Drawings does not authonize changes from the requirements of the Contract Documents as to

matenals, workmanship, scope of the Work or Contract Price, unless authorized by a change
order pursuant to the provisions of Section 22.

12.6 Manufacturers’ Descriptive Data. If manufactured items are shipped to
Contractor with descnptive data, installation instructions, part numbers and the like, Contractor
will tumn over two copies of such literature to Engineer for each item of which two or more are

incorporated into the Work and one copy for each item of which only one is incorporated into
the Work.

12.7 Alternates. Where the Contract Drawings or Specifications permit Contractor to
supply alternate acceptable materials, Contractor shall include with its Shop Drawings of such
alternate materials the Specification or Plans or Drawings permitting the alternate, and the Shop
Drawings shall be clearly marked "For Comparison Purposes Only."

12.8 Record Drawings. Contractor shall maintain a set of record drawings showing all
Work as it is completed, current Contract Drawings and Specifications, bulletins and Shop
Drawings, all marked to show changes made during construction. These documents shall be
kept in good order and shall be available to Engineer at all times. Within 60 days after Final

Acceptance, Contractor shall provide a complete set of as-builts record drawings to Philip
Morris.

12.9 Philip Morris Response. The failure of Philip Morris to respond within the time
limits specified in this Section 12, Contractor shall be entitled to an extension of the Production
Schedule for the completion of the affected obligations hereunder to the extent that, and only so
long as, Philip Morris’ failure to respond prevents Contractor’s performance thereof.

12.10 Limitation. The Contract Drawings and Specifications and Shop Drawings shall
at all times be subject to the provisions of Section 21 hereof. The restriction imposed by this
Section 12.10 shall survive the termination or cancellation of this Agreement for any reason.

13. Acceptance Testing. Testing procedures and operational trial procedures for Provistonal
Acceptance and Final Acceptance, respectively, shall be determined as follows: (a) if there are
existing procedures and standards for the raiiroad passenger industry, such procedures and
standards shall be used unless the parties mutually agree to more stringent procedures and
standards and (b) if there are none, the parties shall mutually agree upon such procedures and
standards. Any tests for Provisional Acceptance of individual Railcars pursuant to Section 5
shall include demonstration of the functionality of any system designed to interconnect with other
Railcars during the operation of the Trainset. In the event the parties are unable to agree upon
(a) testing procedures for Provisional Acceptance on or before March 1, 1995 or (b) operational
trial procedures for Final Acceptance on or before September 1, 1995, alternative proposals shail
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be submutted to the Technical Arbiter for prompt and immediate resolution, whose decision shall
be final as to the resolution of such testing procedures and operational trial procedures.

14. Contractor’s Warranties and Remedies

14.1 Warranties

14.1.1 Contractor warrants that the each Railcar, the Modified Locomotives (to
the extent modified by Contractor hereunder) and each item of matenal and equipment supplied
hereunder shall be new or, if specificially provided otherwise in the Specifications, warranted as

new, and shall conform strictly to the description set forth in the Contract Documents contained
herein.

14.1.2 Contractor warrants as follows:

14.1.2.1 That for a period of one year from the date of Final Acceptance
of the Trainset (or two years if the time period is extended pursuant to Section 14.3), the
Trainset and each Railcar and Modified Locomotive (to the extent modified by Contractor
hereunder) and each item of matenial and equipment supplied hereunder shall be free from
defects in design (unless the design is provided by Philip Morris), workmanship and materials.
Contractor assumes and acknowledges full and complete responsibility for the suitability,

adequacy and safety of the design, manufacture and fabrication of equipment designed or
furmished by Contractor or 1its subcontractors.

14.1.2.2 That for 250,000 mles, the entre car structure of each Railcar
including the underframe thereof shall be free from defects in design (unless the design is
provided by Philip Morms) workmanship and matenals.

14.1.2.3 That for 250,000 miles, the truck frames of each Railcar shall be

free from defects 1n design (unless the design is provided by Philip Morris), workmanship and
matenals.

14.1.2.4 That the Trainset and each Railcar and Modified Locomotive (to
the extent modified by Contractor hereunder) shall perform as required by the Contract
Documents inctuding standards for sway ievels, shock absorption, amd maximum decibel feveis
for exterior and car-to-car and cabin-to-cabin internal noise conduction, and in accordance with
the Applicable Standards. Contractor warrants further that the Railcars shall have a ride quality,
comfort level and noise level comparable to (a) exisung "Ultradome” railcars currently in
operation in the United States and as described in Schedules G and H hereto or (b) existing
standard passenger railcars currently in operation in the United States, whichever standard is
more stringent.

14.1.3  Without limiting the obligauons of Sections 14.1.1 and 14.1.2,
contemporaneously with the expiration of the one or two year period, as the case may be, set
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out 1n Secuon 14.1.2, Contractor shall assign to Philip Morms any and all manufacturer's
warranty on matenals or equipment Contractor has supplied hereunder. After such assignment,
Contractor shall provide Philip Mormis with such assistance as may be reasonably necessary to
enforce such warranues, at Philip Morns’ cost. Except to the extent Philip Morris requests
Contractor's assistance as provided in the foregoing sentence, upon such assignment, and without
any further acuon being required hereunder, Contractor shail be released from no further
obligauons to Philip Mormis under this Article 14.1.3 with respect to matters accruing after such
assignment and which are covered by such assigned warranties and Philip Morris shall look only
to the manufacturer whose warranty was assigned to it for repair of such warrantied items
accruing after such assignment.

14.1.4 Contractor warrants that any services provided hereunder shall (a) be
performed in accordance with all conditions and requirements contained herein and (b) reflect

the level of skill, knowledge and judgment required or reasonably expected of suppliers of
comparable services.

14.1.5 Contractor warrants that the ttle to all items of material and equipment
provided hereunder shall be good, and therr transfer rightful, and that the items shall be free
from all security interests, claims, demands, liens and other encumbrances. Contractor shall do,
execute, acknowledge and deliver, or cause to be done, executed, acknowledged and delivered,
any such further acts, instruments, papers and documents as may be necessary to transfer good
title to Philip Moms to such items of material and equipment.

14.2 Remedies.

14.2.1 If Philip Morris discovers that the Trainset, any Railcars, the Modified
Locomotive(s) or any item of material or equipment supplied or services performed by
Contractor hereunder fails to conform to the above warrantes, then Contractor shail, at no cost
to Philip Morris, promptly repair, replace or modify any of the Trainset, Railcars, the Modified
Locomotive(s) or parts and components thereof or correct or reperform any service so that it
conforms to the above warranties, provided Philip Morris shall give Contractor written notice
of the nonconformity within a reasonable time after discovery and in no event later than 12
months after Final Acceptance. Contractor shall provide all labor, engineering, field service
representation, equipment, tools and materials necessary to gain access to and correct the
nonconforming conditon and shall dear all expenses (inciuding fabor costs) in commection
therewith. The cost of transporting repaired, replaced or modified items of material or
equipment to and from the Trainset shall be borne by Contractor.

The repaired, replaced or modified part or component and the reperformed services shall
be covered by the warranty given above, and nonconforming conditions shall be subject to this
remedy for the remainder of the original period specified above or six months after completion
of the repair, replacement, modification or reperformance (as applicable), whichever is longer.
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14.2.2 If any 1tem of matenal or equipment fails to conform to the warranty set
out in Section 14.1.5, Contractor shall defend the utle thereto and shall, at Philip Morms’ option
and at no cost to Philip Moms, promptly remove any secunty interest, claim, demand, lien or
other encumbrance or shall replace the item of material or equipment with an item conforming

to the above warranty without regard for the period within which such non-conformity 1s
discovered.

14.2.3 Contractor shall perform its remedial obligations hereunder in a timely
manner consistent with Philip Mormns’ reasonable requirements. If Contractor is unable to
remedy such nonconformity duning a ime period consistert with Philip Morris’ requirements,
Philip Morris may undertake to remedy the nonconformity and in such case Contractor shall
reimburse Philip Morris for any reasonable expenses thereby incurred.

14.3 Extended Warranty. At Philip Morris’ option, such option to be exercised, if at
all, in writing within 15 business days of receipt of Contractor’s notice of anticipated operational
trials pursuant to Section 6, the period of the remedy provided in Section 14.2.1 shall be 24
months. The price payable by Philip Morris for such extension of the warranty period shall be
$525,000; provided, however, that in the event Philip Morris solicits bids from third party
providers of the warranty services described herein for such additional twelve-month period,
Contractor shall have the right of first refusal with respect to the provision of such services at
a price equal to or less than such third party bid.

14.4 Exclusivity of Warranties, THE WARRANTIES SET FORTH HEREIN ARE
EXCLUSIVE AND ARE IN LIEU OF ALL OTHER WARRANTIES WHETHER
STATUTORY, EXPRESS OR IMPLIED (INCLUDING IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, AND
WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE).

15. Representations
15.1 Philip Morris represents to Contractor the following:

15.1.1 Philip Morris has all necessary power and authority to execute, deliver and
perform its obligations under this Agreement, and each of the execution, delivery and
performance by Philip Morris of this Agreement has been duly authorized by all necessary action
on the part of Philip Morris and requires no additional consent to be effective;

15.1.2 This Agreement constitutes a legal, valid and binding obligation of Philip
Morris enforceable against it in accordance with its terms except to the extent that enforcement
thereof may be limited by applicable bankruptcy, reorganization, insolvency or moratorium laws
affecting the enforcement of creditors’ rights or by the principles governing the availability of
equitable remedies; and
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15.1.3 Philip Momns 1s financially solvent, able to pay its debts as they mature,
and possesses sufficient working capital to complete its obligauons under this Agreement.

15.2 Contractor represents to Philip Mormis the following:

15.2.1 Contractor has all necessary power and authority to execute, deliver and
perform 1its obligations under this Agreement, and each of the execution, delivery and
performance by Contractor of this Agreement has been duly authorized by all necessary action
on the part of Contractor and requires no additional consent to be cffective;

15.2.2 This Agreement consututes a legal, valid and binding obligation of
Contractor enforceable against it in accordance with its terms except to the extent that
enforcement thereof may be limited by applicable bankruptcy, reorganization, insolvency or
moratorium laws affecting the enforcement of creditors’ rights or by the principles governing
the availability of equitable remedies; and

15.2.3 Contractor is financially solvent, able to pay its debts as they mature, and
possesses sufficient working capital to complete its obligations under this Agreement.

16.  Production Capacity

16.1 Contractor shall maintain sufficient resources at its facility to ensure an adequate
supply of labor, materials and space to complete the Work in accordance with the Production
Schedule and the Contract Price. Contractor shall identify specific individuals as exclusively
devoted to the provision of labor and supervision for the Work. Nothing herein shall be deemed
to restrict Contractor’s ability to add resources other than those identified to the Work.

16.2 Contractor shall give priority in the on-going work at its facility to the Work.
Contractor shall include in any agreements executed after the effective date hereof a provision
requiring that the parties agree that Contractor may realiocate resources in order to sausfy its
obligations pursuant to this Agreement. The foregoing shall not apply to contracts executed for
the provision of three railcars to Princess Tours and Great Canadian Railroads, which represent
commitments made prior to the execution of this Agreement.

17. Lizbifity Inserance. Contractor and its subcontractors and suppiters shall obtain and
maintain the following insurance:

17.1 Statutory workers’ compensation coverage in accordance with the law of the state
where Contractor’s facilities are located and any other states where Contractor will perform
services hereunder.

17.2 Employer’s liability with a limit of not less than $1,000,000; subcontractors shall
maintain employer’s liability with a limit of not less than $1,000,000.
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17.3 Comprehensive general liability, including coverage for products and completed
operations (for two years after performance hereof) and contractual liability, with a combined
single limit of not less than $2,000,000 per occurrence.

17.4 Comprehensive automobile liability with a combined single limit of not less than

$1,000,000 per occurrence covening all vehicles of Contractor whether owned, non-owned or
hired.

17.5 Contractor shall obtain and maintain "key man" life insurance on Thomas Rader
1n an amount not less than $3,000,000.

Within 10 days of execution of this agreement, Contractor shall furnish certificates of
insurance in a form reasonably acceptable to Philip Morris and issued by a carrier with an AM
Best rating of at least "A" evidencing that the above insurance is in effect and otherwise
complies with the requirements of this Section. Contractor shall require its comprehensive
general and automobile liability insurers to name Philip Morris as an additional insured and such
policies shall state that same 1s pnmary insurance and any other insurance carned by or seif-
insurance program maintained by Philip Morns shall be considered as excess insurance on behalf
of Philip Morris only. Contractor shall require all its insurance carriers to (1) waive all rights
of subrogauon against Philip Morris and (2) give Philip Morris 30 days written notice of any
matenal change or alteration in or cancellation of any policy of insurance required hereunder.

18. Contractor’s Indemnity. Contractor shall defend, indemnify and hold harmless Philip
Morris and Philip Morris’ directors, officers, agents and employees from and against all claims,
losses, liabilities, damages and expenses (including reasonable attorneys’ fees) for personal
injury to or death of persons (including but not limited to Philip Morris’ employees) and damage
to Philip Morris’ property or facilities or the property of any other person or corporation 1n any
manner to the extent proximately arising out of the negligence or misconduct of Contractor, its
agents or employees or Contractor’s subcontractors or subcontractors’ employees.

Contractor shall indemnify and hold harmless Philip Morris from all liens and claims filed
or asserted by Contractor or Contractor’s subcontractors or suppliers against Philip Morris or
Philip Momms’ property or facilities for services performed or material or equipment furnished
by Contractor, its subcontractors and suppliers in connection with the material, equipment or
services supptied hereunder and from all losses, expenses, costs, causes of action or suits arising
out of any lien or claim. Contractor shall, at its option and at no cost to Philip Morris,
promptly discharge or remove any lien or claim by bonding, payment or otherwise and shall
notufy Philip Morris promptly when it has done so. If Contractor does not cause any lien or
claim to be released or discharged by payment or bonding, Philip Morris shall have the nght
(but shall not be obligated) to pay all sums necessary to obtain releases and discharges (including
but not limited to the settlement of any lien or claim) and to deduct all amounts so paid (plus
reasonable attorneys’ fees) from the amount due Contractor.



19.  Philip Morris’ Indemnity. Philip Morns shall defend, indemmfy and hold harmiess
Contractor and Contractor’s directors, officers, agents and employees from and against all
claims, losses, liabilities, damages and expenses (including reasonable attorneys’ fees) for
personal 1njury to or death of persons (including but not limited to Contractor’s employees) and
damage to Contractor’s property or facilities or the property of any other person or corporation

1n any manner to the extent proximately arising out of the negligence or misconduct of Philip
Morris or 1its agents or employees.

20. Property Damage Insurance.

20.1 During the performance of the Work through Final Acceptance, Contractor shall
provide "all risk” builders’ nisk insurance in an amount to include coverage for 100% of the full
replacement value of the Work in progress, the equipment, including the base railcars, and
materials for incorporation into the Railcars and Modified Locomotives, and any other Philip
Morris property within Contractor’s care, custody and control (the "Covered Items").

The limits of insurance to be maintained shall be in amounts not less than $25,000,000
at the installation site, $500,000 any other location, $2,000,000 while in transit and $25,000,000
for all covered property. The policy deductible shall not exceed $10,000 per occurrence.

Contractor shall report to its insurance carrier on a monthly basis 100% of the full
replacement value of the Work in progress.

20.2 All such insurance shall identify Philip Morris as a loss payee as its interests may
appear and waive the insurer's rights of subrogation against Philip Morris and its officers,
directors, employees and agents for any loss or damage to the Covered [tems. Contractor shall
be liable for any deductible. In the event the Covered Items are damaged or destroyed, the
proceeds of the insurance required herein shail be held in trust for the repair, restoration or
replacement of the Covered Items. In the event Philip Morris elects not to repair, restore or
replace the Covered Items or to terminate this Agreement with respect to those Covered Items
pursuant to Section 25 as the result of such damage or loss, the proceeds of such insurance shail
be paid to Philip Morris.

20.3 Contractor shall furnish certificates of insurance in a form reasonably acceptable
to Philip Morris and issued by a carrier with an AM Best rating of at least "A” evidenemyg that
the above property insurance is in effect and otherwise complies with the requirements of this
Section 20. Contractor shall require its insurance carners to give Philip Morris 30 days wntten
notice of any material change or alteration in or cancellation of any policy of insurance required
hereunder. Maintenance of the property insurance required by this Section shall not be deemed
to relieve Contractor of any other obligation hereunder.
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21. Patents, Trademarks, Trade Secrets and Copvri

21.1 Contractor hereby grants Philip Morris a non-exclusive license to use the image of
the domed railcar as described in the Specifications and any drawings, designs and other
intellectual property nights reasonably necessary to use such image in Philip Morns’ advertising
and promouonal acuviues, including but not limited to the construction of not more than 25
model Railcars, and such other promouional items as Philip Moms may require.

21.2 Contractor shall, at its expense, defend any suit or proceeding brought against
Philip Morris in which it is alleged that any material, equipment or services, or any part thereof
furmished hereunder, or use thereof for their intended purpose, constitute an infringement of any
patent, trademark, trade secret or copyright, except to the extent that such claim arises out of
Philip Morris’ unapproved alterations of Contractor’s Specifications; provided Philip Morris
notifies Contractor in writing and gives Contractor authority and information and assistance
reasonably requested by Contractor for the defense of the suit or proceeding. Contractor shall
(a) pay all damages and costs (including reasonable attorneys’ fees) awarded in any suit or
proceeding so defended and (b) indemnify Philip Morris against any out-of-pocket expenses
incurred by Philip Morris in providing information and assistance to Contractor for the defense
of the suit or proceeding. Contractor shall not be responsible for the settlement of any suit or
proceeding made without its written consent. If the material, equipment or services, or any part
thereof, as a result of any suit or proceeding so defended, are held to constitute infringement of
any patent, trademark, trade secret or copyright and their use by Philip Morris is enjoined,
Contractor shall, at Philip Morris’ option and at no cost to Philip Morris, either (a) procure for
Philip Morris the right to continue using the material, equipment or services, or any part thereof,
(b) replace them with substantially equivalent non-infringing material, equipment or services or
(c) modify them so they become non-infringing but remain substantially equivalent. These
provisions shall not apply to the extent that the material, equipment and services, or any part
thereof, are (a) supplied in accordance with Philip Morris’ design or specifications where
compliance therewith has caused Contractor to deviate from its normal course of performance,
(b) modified by Philip Morris or (c) combined by Philip Morris with items not furnished
hereunder and a suit or proceeding is brought against Philip Morris solely by reason of said
design, instruction, modification or combination.

22. Changes.

22.1 Change Orders Initiated by Philip Morris. Philip Morris may at any time, by
written notice, make changes in, additions to or deleuons from the scope hereof. If any such
change actually increases or decreases the time required for the performance of Contractor’s
obligations hereunder, an equitable adjustment shall be made in the Production Schedule. If any
such change actually increases or decreases the cost to Contractor of performing the Work, then
there shall be an equitable adjustment in the Contract Price.

Contractor's right to an equitable adjustment in the Contract Price or Production Schedule,
or both, as a result of any change made by Philip Morms pursuant to this Section is expressly
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conditioned on Contractor providing Philip Moms wntten nouce of a request for such
adjustment within 10 days after Contractor receives Philip Morris’ notice of change.
Contractor’s request for an equitable adjustment 1n the Contract Price or Production Schedule,
or both, shall include a statement setung forth 1n detail, with a suitable breakdown by cost of
matenal, equipment and services, Contractor’'s esumate of the change in its costs, if any,
together with any proposed adjustment in the Contract Price or Production Schedule. or both.
Philip Morris shall be liable for the costs actually incurred by Contractor in the preparation of
estimates submitted in writing to and approved in advance by Philip Morris to the extent such
costs exceed $20,000, provided that such costs shall be determined based on Contractor’s labor
at the rate of 360 per hour for engineering and $90 per hour for management.

Contractor shall proceed with its performance obligations as changed only after receiving
a fully-executed change order setting forth an equitable adjustment in the Contract Price or
Production Schedule, or both, as applicable. Contractor shall not halt or delay performance of
any previously authonzed Work pending resolution of a Philip Morris initiated change order.

Change orders imtiated by Philip Morris shall be submitted using the format of
Schedule K with attachment pages as may be required.

22.2 Change Orders Initiated by Contractor. Contractor may, at any time by written
notice, propose a restatement of the Cash Flow Projection or the Production Schedule, or both.
Upon receipt of such request, Philip Morris may require Contractor to provide written
assurances reasonably acceptable to Philip Morris that such restatement shall not increase
Contractor’s cost of performing the Work or extend the time for Final Acceptance, or both, as
the case may be. In the event Philip Morris accepts Contractor’s proposal, the Cash Flow
Projection or the Production Schedule, or both, as the case may be, shall be deemed to
incorporate such restatement. Philip Morris may reject, in its sole discretion, any proposal for

adjustment that may increase Contractor’s cost of performing the Work or extend the time for
Final Acceptance.

In addition, Contractor may, at any time, propose to Philip Morris, a change in the scope
of Work hereof as a result of changes in the Applicable Standards subsequent to the date hereof
or for other reasons. Contractor shall not halt or delay performance of any previously
authorized Work pending resolution of a Contractor initiated change order.

22.3 Effect of Change Orders. Work performed pursuant to any change orders shall
be subject to all applicable terms and conditions herein. Contractor shall not honor any oral
request for a change in the scope of Work and shall not be entitled to an equitable adjustment
in the Contract Price or Production Schedule, or both, for any work that is not authorized by
a fully executed change order.

23. Delays. Neither Philip Morris nor Contractor shall be responsible or liable for, or

deemed in breach hereof because of, any delay in the performance of their respecuve obligations
hereunder due solely to circumstances beyond the reasonable control and without the fault or
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negligence of the party expenencing such delay, including but not limited to acts of God,
unusually severe weather, strikes or other labor difficulues, war, nots, requirements, legislative
actions or failures to act on the part of governmental authorities preventing performance,
inability despite due diligence to obtain required licenses, or fire (such causes hereinafter cailed
"Force Majeure”); provided, however, the party experiencing the Force Majeure shall exercise
due diligence 1n endeavonng to overcome any Force Majeure impediment to its performance,
but settlement of its labor difficulties shall be enurely within 1its discreton. Delays caused by
Contractor’s subcontractors or suppliers are not events of Force Majeure, unless the
subcontractor’s or supplier’s delay is due solely to an event of Force Majeure as defined above.

The party experiencing the Force Majeure shall promptly give wrtten notification to the
other party. This written nouficauon shall give a full and complete explanation of the Force
Majeure delay and its cause, the status of the Force Majeure, and the actions such party is taking
and proposes to take to overcome the Force Majeure. If performance by either party is delayed
due to Force Majeure, the time for that performance shall be extended for a period reasonably
necessary to overcome the effect of the delay and the Production Schedule shall be deemed
modified in accordance with such extension, if any. Contractor may noufy Philip Morris of
extraordinary measures that are available to overcome the effect of delay that would require a
change order pursuant to Section 22.1. Notwithstanding the foregoing sentence, the party

experiencing the delay shall undertake reasonable measures to make up for the time lost through
delay without additional compensation.

24. Suspension. Upon written notice from Philip Morris, Contractor shall suspend the Work
as provided therein for such time as Philip Morris may direct. Upon receipt of Philip Morris’
suspension notice, Contractor shail not place further orders or enter into further subcontracts
relating to the suspended work without Philip Morris’ approval, which approval shall be in
writing. Philip Morris shall not be liable for the cost of any unauthorized orders placed or
subcontracts entered into by Contractor during any period of suspension. Upon receipt of Philip
Morms’ suspension notice, Contractor’s personnel performing services hereunder and who are
compensated on an hourly basis shall not perform services in furtherance of the Work more than
eight hours per day, forty hours per week. If performance by Contractor is delayed due to the
suspension, the time for that performance shall be extended for a period reasonably necessary
to overcome the effect of the suspension and the Production Schedule shall be deemed modified
in accordance with such extension, if any. If such suspension continues for 60 days, then
Contractor may notify Philip Morris in writing that Philip Morris must either cease such
suspension or be deemed to have terminated this Agreement pursuant to Section 25; in the event
Philip Morris fails to give written notice of either cessation of such suspension or termination
of this Agreement within 30 days of receipt of such notice from Contractor, this Agreement shall
be deemed to be termination pursuant to Section 25 hereof.

25. Termination for Convenience.

25.1 Philip Morris may terminate this Agreement at any time, in whole or in part, by
providing written notice of termination to Contractor, such terminauon to be effective as
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specified 1n the nouce but not earlier than five business days after the nouce is received by
Contractor. At any time dunng the term of this Agreement and at Philip Morris’ request and
upon presentation by Philip Morns of a proposed plan for the disposition of the Work in
progress, Contractor shall provide a wrnitten esumate of the reasonable costs of winding down
the Work 1n accordance with Philip Moms' proposed plan.

25.2 If Contractor has performed its obligations under this Agreement as of the date of
terminaton, as full and complete compensation for the Work, Philip Morris shall pay Contractor
the actual cost of the Work payable pursuant to Section 11.1 through the effective date of
trermination plus (1) an allowance of 9.2% of the actual cost for Contractor’s profit, (2) the
actual cost of terminating any subcontracts that Philip Morris has not required be assigned to
Philip Morris, (3) the actual costs for winding down of the Work reasonably incurred by
Contractor and (4) severance pay for employees (a) identified in the Applicaton for Payment
submitted by Contractor immediately preceding receipt of notice of termination and (b) actually
terminated by Contractor as a result of Philip Morris’ termination of this Agreement, in an
amount equal to three months salary for professional engineers and two months salary for other
personnel (provided, however, that if such professional engineers and other personnel have been
employed by Contractor for less than three or two months, respectively, such severance shalil
be limited to the number of months the individual was actually employed), less any payments
made; provided, however, that in no event shall the total compensation paid exceed the Contract
Price and provided further that Philip Morris shall have no liability for the costs of terminating
any lease or labor agreements unless Philip Morris shall have had actual notice of the terms of
such agreements prior to provision of its notice of termination.

25.3 Notwithstanding the foregoing Section 25.2, in the event Philip Morris terminates
this Agreement upon the determination of the Manufacturing Expert as provided in Section 9.1,
and if Contractor has performed its obligations under this Agreement as of the date of
termination, as full and complete compensation for the Work, Philip Morris shall pay Contractor
the actual cost of the Work payable pursuant to Section 11.1 through the effective date of
termination.

25.4 Except as provided in Section 25.2 or Section 25.3, as the case may be, Philip
Morris shall not be liable to Contractor for any unabsorbed overhead or unrealized profits
respecung the Work. Contractor’s Application for Payment for compensation in the event of
termmation must be supported by suffictent records and documentation to enable Philip Moms
to verify all amounts claimed by Contractor. Upon termination pursuant to this paragraph,
Philip Morris shall have no further obligation to Contractor respecting the Work, except for its
obligations as described in this Section 25.

26. faul ontra

26.1 During the term of this Agreement, the occurrence of one or more of the following
events shall be deemed a "Contractor Default":
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26.1.1 Contractor shall fail to meet any Default Milestone set forth in the
Production Schedule and Contractor shall fail to provide within five business days assurances

reasonably acceptable to Philip Morns that, despite delays in the progress of the Work,
Contractor will be able to meet the Final Delivery Date, subject to any extension of such date
as provided in this Agreement, for any reason other than (a) delays caused solely by Philip
Morms, where such delays are not the result of a breach by Contractor of its obligations
hereunder, or (b) matenal breach by Philip Mommns of its obligations hereunder; in the event
Philip Morris fails to indicate in writing within five days of receipt of Contractor’s assurances
provided pursuant to this Section 26.1.1 whether 1t accepts or rejects Contractor’s assurances,
such assurances shall be deemed accepted;

1& 26.1.2 Contractor shall fail tg/submit a restate& baéget pursuant to Section
1.2 or, u

pon submission of such restated , Contractor shall fail, within five days, to
provide assurance reasonably acceptable to Philip Morris that Contractor will be able to complete
the Work for the Contract Price; in the event Philip Morris fails to indicate in writing within
five days of receipt of Contractor’s assurances provided pursuant to this Section 26.1.2 whether
it accepts or rejects Contractor’s assurances, such assurances shall be deemed accepted;

26.1.3 Contractor shall default in any material respect in obtaining and
maintaining the insurance policies or bonds required pursuant to this Agreement;

26.1.4 Contractor shall default in the payment of any sum due and payable
to Philip Morris hereunder and such default shall continue for 30 business days after receipt of
written notice from Philip Morris that such payment is due and payable;

26.1.5 Contractor shall default in any material respect in the observance or
performance of any other covenant, condition or obligation of Contractor contained herein,
including: Contractor’s failure to perform the Work in a skilled and expeditious manner with
sufficient labor, materials, equipment and facilities; the failure of the Railcars to meet any
warranty obligation; Contractor’s failure or refusal to perform its obligations under Section 14.2;
or Contractor shall make any material false or misleading statement in any ceruficate or
document made or given pursuant to this Agreement; and if such default continues for 30 days

after written notice to Contractor specifying the default and demanding that the same be
remedied;

26.1.6 Contractor shall (a) file a petition commencing a voluntary bankruptcy
or similar proceeding under any applicable bankruptcy or similar law, (b) be declared bankrupt
or insolvent under any law relating to bankruptcy, or (c) admit in writing its inability to pay its
debts as they become due; or

26.1.7 A custodian, receiver, trustee or liquidator shall be appointed in any

proceeding brought against Contractor and shail not be discharged within 60 days after such
appointment.
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26.2 Upon the occurrence of any Contractor Default, Philip Morns may terminate this
Agreement by wnitten nouce to Contractor and erther (a) recover the payments made, less value
received, for the Work or (b) take control of the Railcars, the Modified Locomotive(s) and
Contractor’s premises and facilities necessary to complete the Work and recover from Contractor
an amount equal to the cost of completing the Work less the unpaid portion of the Contract
Price, as a consequence of Contractor’s Default and as damages, not as a penalty.

26.3 Contractor shall be liable for the costs and expenses incurred by Philip Morns by
reason of the occurrence of any Contractor Defauit, or the exercise of Philip Morris’ remedies
with respect thereto, including all costs and expenses incurred in connection with the turnover
of the Railcars and Moditied Locomotive(s) to Philip Morris, the completion of the Work or any
suit or action to enforce Philip Morris’ rights and remedies.

26.4 Philip Morris’ remedies set forth in this Section 26 shall not be exclusive, but shall
be cumulative and may be exercised concurrently or consecutively, and shall be in addition to
all other remedies Philip Morris may have under this Agreement or provided by law.

27.  Elfect of Philip Morris’ Termination. Upon receipt of any termination notice from
Philip Morris pursuant to Section 3.4, 25 or 26 hereof, Contractor shall:

27.1 stop performance of all Work hereunder, except as may be reasonably necessary

to carry out such termination, protect Work in progress or as otherwise directed by Philip
Morrtis;

27.2 issue no further purchase orders and enter into no further subcontracts relating to
the Railcars, without the prior written consent of Philip Morrtis;

27.3 assign to Philip Morms, upon request and to the extent permitted by law, all rights

of Contractor under contracts or purchase orders entered into by Contractor in connection with
the Work;

27.4 to the extent permitted by law, upon Philip Morris’ request, terminate existing
contracts and purchase orders entered into by Contractor in connection with the Work;

27.5 take any other action necessary or desirable to terminate the Work as Philip Morris
shall direct;

27.6 execute any documents reasonably necessary to permit Philip Morris full and free
access to Contractor’s facilities in order for Philip Morris or its designated representative (a) in
the event of termination pursuant to Section 26, to complete the Work and (b) in the event
pursuant to Section 25, to audit Contractor’s expenses related to such termination and any
Application for Payment.
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27.7 tumn over to Philip Morms all equipment and materials for the Railcars that are at
Contractor’s or its suppliers’ shops and all drawings and specifications, whether partnal or
complete, relaung to the Railcars then in the possession of Contractor or its subcontractors,
vendors or suppliers.

28. Contractor’s Additional Obligations. Contractor shall assure adequate capitalization
until Final Acceptance by (1) not paying, whether by salary, dividend, distribution, bonus or
otherwise, funds to any officer without Philip Morris’ written consent , (2) not declaring or
paying any dividend to Contractor’s shareholders, (3) not making any payments (including loans)
to any company that is affiliated with Contractor to satisfy debt or for any other purpose and (4)
otherwise limiting the removal of monies from the corporation, except for auditable earnings on
projects unrelated to the Work and monies for the repayment of loans made to Contractor during
the term of this Agreement.

29. ilip Morris’ Ri P ion. In the event Contractor is the subject of any
insolvency, bankruptcy, receivership, dissolution, reorganization or similar proceeding, federal
or state, voluntary or involuntary, under any present or future law or act, Philip Morris shall,
to the extent permutted by law, be entitled to the automatic and absolute lifting of any automatic
stay as to the enforcement of its rights of possession pursuant to this Agreement, including but
not limited to the stay imposed by § 362 of the United States Federal Bankruptcy Code, as
amended. Contractor hereby consents to the immediate lifting of any such automatic stay and
will not contest any motion by Philip Morris to lift such stay.

30. fault by Philip Morris.

30.1 During the term of this Agreement, the occurrence of one or more of the following
events shall be deemed a "Philip Morris Default":

30.1.1 Philip Morris shall default in any material respect in the observance or
performance of any other covenant, condition or obligation of Philip Morris contained herein,
including any material false or misleading statements in any certificate or document made or
given by Philip Morris pursuant to this Agreement; and if such default continues for 30 days
after written notice to Philip Morris specifying the default and demanding that the same be
remedied;

30.1.2 Philip Morris shall (a) file a petition commencing a voluntary bankruptcy
or similar proceeding under any applicable bankruptcy or similar law, (b) be declared bankrupt
or insolvent under any law relating to bankruptcy, or (c) admit in writing its inability to pay its
debts as they become due; or

30.1.3 A custodian, receiver, trustee or liquidator shall be appointed in any

proceeding brought against Philip Morris and shall not be discharged within 60 days after such
appointment.
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30.2 Upon the occurrence of any Philip Morns Default, Contractor may (a) terminate
this Agreement by wntten notice to Philip Moms and (b) recover from Philip Morns any
damages proximately caused by the Philip Moms Default, including the profit ratably earned
prior to the Philip Morns Default.

30.3 Contractor’s remedies set forth in this Section 30 shall not be exclusive, but shall
be cumulative and may be exercised concurrently or consecutively, and shall be in addition to
all other remedies Contractor may have under this Agreement or provided by law.

31. Consequential Damages. Except as noted below and notwithstanding anything to the
contrary in this Agreement, neither Philip Morris nor Contractor shall be liable to the other for
any incidental or consequential damages (even if such party has been advised of the possibility
of such damages) including but not limited to, lost profits or savings, loss of use of services,
cost of capital, or downtime costs.

Nothing in this Section shall be deemed to limit or exclude either party’s liability in
connection with or arising out of (1) any claim of a person or entity not a party to this
Agreement or (2) any rights or obligations arising out of Sections 9.3, 21, 32.3 or 35.

32. Compliance with Laws; Nondiscrimination: Fines

32.1 General. Contractor shall comply with all United States (federal, state and local)
laws, rules, regulations and ordinances applicable to Contractor’s performance of its obligations
under this Agreement, including but not limited to any laws or codes that are incorporated into
the Specifications.

32.2 Nondiscrimination. Contractor agrees to comply with all applicable provisions of
Executive Order 11246, as amended; § 503 of the Rehabilitation Act of 1973, as amended;
§ 402 of the Vietnam Era Veterans Readjustment Assistance Act of 1974, as amended; § 5152
of the Drug-Free Workplace Act of 1988; and implementing regulations set forth in 41 C.F.R.
§§ 60-1, 60-250 and 60-741 and 48 C.F.R. §§ 23.5. Contractor agrees that it will comply with
all applicable provisions of the Americans with Disabilities Act. Contractor agrees that the equal
opportunity clause set forth in 41 C.F.R. § 60-1.4 and the affirmative action clauses set forth
in 41 C.F.R. § 60-250.4 and 41 C.F.R. § 60-741.4 are hereby incorporated by reference and
made a pesrt of this Order. Contractor certifies that it dees aot and will aot maiatain anry
facilities it provides for its employees in a segregated manner and that it does not and will not
permit its employees to perform their services at any location under Contractor’s control where
segregated facilities are maintained. Contractor further agrees to submit and obtain such
certifications of nonsegregated facilities as are required by 41 C.F.R. § 60-1.8. The provisions
of this paragraph shall apply to Contractor only to the extent that (1) such provisions are
required of Contractor under existing law, (2) Contractor is not otherwise exempt from said
provisions and (3) compliance with said provisions is consistent with and not violative of 42
U.S.C. § 2000e gt seq., 42 U.S.C. § 1981 et seq., or other acts of Congress.
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32.3 Fines. Any fines or other penalties incurred by Contractor or its agents, employees
or subcontractors for noncompliance with any laws, rules, regulations or ordinances with which
compliance is required heremn shall not be reimbursed by Philip Morms, but shall be the sole
responstbility of Contractor. If fines, penalties or legal costs are assessed against Philip Mormmns
by any government authonity or court due to noncompliance by Contractor with any of the laws,
rules, regulations or ordinances with which compliance is required herein, or if the work or any
part thereof is delayed or stopped by order of any government authority or court due to
Contractor’s noncompliance, Contractor shall indemmify and hold harmless Philip Morris against
any and all losses, liabilities, damages, claims and costs (including reasonable attorneys' fees)
suffered or incurred because of the failure of Contractor to comply therewith.

33. Licenses, Permits and Approvals. Contractor shall obtain and pay for all governmental
licenses, permits and approvals necessary for the manufacture of the Trainset and each
component thereof under this Agreement and, except as provided in Section 3.4, such permits,
licenses, certificates and approvals as may be required to demonstrate that the Railcars satisfy
all requirements imposed by applicable law for railcars operating in the United States. To the
extent that inspections are required by any governmental agency, Contractor shall arrange for
and make its facilities and the Railcars available for such inspections.

34. Inspections. Philip Morris shall have reasonable access to Contractor’s manufacturing,
design and other facilities, as well as the facilities of Contractor’s subcontractors and suppliers,
for the purpose of (a) auditing compliance with Contractor’s quality control and assurance
programs, (b) inspecting the material, equipment and services covered by this Agreement and
(c) expediting the Work. Such inspections shall not relieve Contractor of its obligation to
provide material, equipment and services that comply in all respects with the requirements
hereof. Philip Morris shall also be entitled to review all quality control and assurance records,
to inspect materials and equipment during manufacture and to witness all tests. Subcontracts
placed for material, equipment and services shall include a provision granting Philip Morris
similar access to subcontractors’ facilities.

35. Confidentiality and Confidential Information. This Agreement and the terms and
conditions herein are considered confidential. The parties have entered into two separate
confidentiality agreements both dated October 13, 1994, the terms of which are incorporated
herein by reference.

36. Ownership of Materials, Drawings and Data. All drawings, blueprints, photographs,
sketches, software, electronic records and other materials (collectively, "Design Materials™)
prepared for Contractor or furnished to Contractor in the course of Contractor’s work hereunder
shall belong to Philip Morris and shall not be used for or revealed, divulged or made known to
any person, firm or corporation (other than Contractor’s subcontractors and suppliers to the
extent required to perform this Agreement) without the prior written consent of Philip Morris.
Upon Philip Morris’ request, Contractor shall provide Philip Morris with all such matenals,
together with any reproductions of such matenals which Contractor or its subcontractors and
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suppliers may have made, provided that Contractor may retain one copy of such matenals for
record purposes.

! All Design Matenals including but not limited to Specifications, Contract Drawings and
Shop Drawings, prepared by Contractor in connection with this Agreement shall belong to
Contractor; provided, however, Contractor may not use the Design Materials (a) for use on any
i work delivered on or before October 31, 1998 to persons or entities engaged in the marketing,
manufacture or distribution of consumer products or consumer services (other than travel
i services) and (b) for use on any work delivered on or before the expiration of the ten-year period
! commencing upon Final Acceptance to persons or entities engaged in the marketing, manufacture
| or distribution of tobacco products. Contractor shall furnish Philip Mormns with full sized, hard
copy reproductions of Contractor’s Design Materials, which reproductions shall be the property
of Philip Morris. Upon Final Acceptance or any early termination of this Agreement pursuant
to Section 26, Philip Morris may use the reproductions for any purpose relating to the Trainset,
including, but not limited to, completion of the Work by Philip Morris or its contractors.

37. Records: Audits. Contractor shall keep and maintain complete and accurate records,
books of account, reports, third party inspection reports and other data necessary for the proper
administration of this Agreement for five years after the completion or termination of this
Agreement and for any additional time required by governmental authorities with jurisdiction
over Contractor. Contractor shall keep and maintain a complete and accurate set of all written
materials, technical information, design calculations and drawings prepared by Contractor or
provided by Philip Morris for five years after the completion or termination of this Agreement.
" Thereafter, Contractor shall notify Philip Morris at least 60 days prior to disposal of any such
| materials, and if Philip Morris so requests, Contractor shall deliver to Philip Morris any such
materials. '

Philip Morris shall have the right, upon reasonable notice to Contractor, during the
performance hereof and for two years following the completion or termination hereof, to have
Philip Morris’ auditor audit and inspect Contractor’s books and records pertaining to the
computation of cost-based equitable adjustments and termination costs payable to Contractor
hereunder. If the audit and inspection reveals an error or irregularity in the computation of
equitable adjustments or termination costs, an appropriate adjustment shall be made within 30
days after identification of the error or irregularity. Philip Morris shall pay for any audit and
inspection; provided, Contracior shall pay all expenses incurred by Contracior in supportiag the
audit and inspection.

! 38. Technical Arbiter. In the event the Technical Arbiter is no longer willing or able to
provide resolution of technical disputes hereunder, the parties shall prompty select another
Technical Arbiter. The parties shall share equally the costs associated with obtaining resolution
by the Technical Arbiter. In the event the parties are unable to select a replacement Technical
Arbiter within 10 business days after the existing Technical Arbiter ceases to act, both partes
| shall mutually request that a Technical Arbiter be selected and appointed for them by a mutually-
\ ; acceptable arbitration or mediation group.
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39. Dispute Resolution

39.1 Intent. It is the intention of the parties to make a good faith effort to resolve,
without resort to litigation, any Dispute according to the procedures set forth in this Section.

39.2 Procedure. Contractor’s and Philip Morris’ designated representatives shall attempt
to resolve all Disputes by negotiation. In the event a Dispute cannot be resolved promptly by
Contractor’s and Philip Mormis’ representatives, each party shall immediately designate a senior
executive with authority to resolve the Dispute. The designated senior executives shall promptly
begin discussions in an effort to agree upon a resolution of the Dispute. If the senior executives
do not agree upon a resolution of the Dispute within 20 days of the referral to them, either party
may elect to abandon negotiations. If a Dispute cannot be resolved pursuant to the procedures
outlined in this paragraph, the parties may pursue any remedy available to them at law or in

equity.

40. Notices. Except as provided in Section 4, all certificates or notices required hereunder
shall be given in writing and addressed or delivered to the representative(s) specified in this
Agreement. Copies of all general correspondence regarding this Agreement shall also be sent
to these representatives. Any notice or communication required hereunder shall be given by
hand; courier service; registered, certified, express or first class mail (postage prepaid), TWX,
telex or telecopy. The date of receipt of any notice sent by mail (except for confirmatory
notices) shall be the date the notice shall be deemed to have been given.

Notices required hereunder shall be directed to the following individuals:
Notices to Contractor:

Mr. Thomas Rader
Rader Railcar, Inc.
10700 E. 40th Avenue
Denver, Colorado 80239

Notices to Philip Morris:
Category Director, Mariboro
Philip Morris Incorporated

120 Park Avenue
New York, New York 10017
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with a copy to

Assistant General Counsel

Philip Mormis Management Corporation
120 Park Avenue

New York, New York 10017

Either party may change the representative(s) designated to receive notice hereunder by written
notice to the other party.

41. General
41.1 Governing Law. The statutes and judicial interpretations of the State of New York

shall govern the validity and construction of this Agreement without out regard to choice of law
provisions.

41.2 Nonwaiver. The failure of either party to demand strict performance of the terms
hereof or to exercise any right conferred hereby shall not be construed as a waiver or
relinquishment of its right to assert or rely on any such term or right in the future.

41.3 Severability. The remainder hereof shall not be voided or otherwise affected by
the invalidity of one or more of the terms herein.

41.4 Assignment and Subcontracting. Except as permitted pursuant to this Agreement,
Contractor shall not assign, subcontract or otherwise delegate any of its rights or obligations
hereunder without Philip Morris’ prior written consent.

41.5 Survival. All warranties, indemnities, intellectual property and confidentiality
rights and obligations provided herein shall survive the termination, completion or cancellation
hereof.

41.6 Amendments. No amendment, modification or waiver of any term hereof shail
be effective unless set forth in a writing signed by Philip Morris and Contractor.

41.7 Independent Contracter. Contractor is an independent contractor for all purposes
hereof. The contract evidenced by this Agreement is not intended to be one of hiring under the
provisions of any workers’ compensation or other laws and shall not be so construed.

41.8 Headings. Headings contained herein are inserted for convenience and shall have
no effect on the interpretation or construction hereof.

41.9 Publicity. Each party agrees that no information relative to this Agreement shall

be released for publication, advertising or any other purpose without the other party’s prior
written consent.
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41.10 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which when taken together shall constitute
one and the same document.

41.11 Negotiated Agreement. This Agreement and the Contract Documents represent
the negotiated agreements of both parties and shall not be construed against the drafting party.

41.12 Entire Agreement. This Agreement constitutes the entire agreement of the parties
with respect to the subject matter herein and supersedes any prior or contemporaneous agreement
or understanding between the parties. No course of dealing, no usage of trade and no course
of performance shall be used to supplement or explain any term, condition or instruction herein,
nor be deemed to effect any amendment.

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
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WTTNESS the following signatures:

M
PHILIP MORRIS INCORPORATED

. .
By Voo \\QL,(R/——_

| -

Title

’I‘iﬁe f F84Y. ‘(l/! u+.

Date Date /;_/ ?7/ /f?
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SCo RESPONSIBIL SPECTIONS
SECTION 1

1.1 SCOPE AND PURPOSE

1.1.1 General

These technical Specifications (the Specifications) describe the
construction and operating criteria for the provision of one (1)
Trainset consisting of two (2) PM supplied Locomotives (the
Locomotives) and eighteen (18) specially outfitted railcars (each
a "Railcar" or collectively the "Railcars").

Contract Drawing LTNG 00 is a schematic of the Trainset that
shows the designation and location of Locomotives and Railcars.

The Railcars and the Locomotive modifications shall comply in all
respects with the requirements of the applicable laws of the
United States of America. They shall also comply with the

applicable requirements of the following agencies and
legislation:

U.S. Department of Transportation (USDOT)
Federal Railroad Administration (FRA)

Federal Transit Administration (FTA)
Americans with Disabilities Act of 1990 (ADA)
United States Public Health Service (USPHS)

The Railcars and the Locomotive modifications shall comply with
the applicable standards and recommended practices of the
Association of American Railroads (AAR). Current versions of AAR
requirements shall be utilized, with the exception of
requirements unique to passenger rolling stock, which shall be
governed by AAR’s "Manual of Standards and Recommended Practices

- Section A, Part III-Passenger Car Requirements (Issue of 1980,
Revised 1984)".

The Trainset shall be made accessible to handicapped passengers
in accordance with current ADA requirements to the extent
modified herein. Each Railcar and Locomotive is not ADA
accessible per se. The Contract Drawings show where ADA
facilities are provided. There are two (2) cabins, built to ADA
requirements as shown on Contract Drawing LTNG 04. The Dining
Car, three (3) Lounge Cars, and passenger toilets are designed to
ADA requirements. The Spa Car design does not provide for
handicapped passengers due to the impact on capacity and
functioning of the Spa Car. The Locomotives, Power Car and Staff
Cars do not conform to ADA requirements

1.1.2 Locomotive and Railcar Definitions and Numbers

V1128 1



Section Page

The following Locomotive and Railcar definitions and numbers
provide an overview of each Railcar type. Additional details are
provided in the appropriate sections of these Specifications.

No. Type Definition
1&2 Locomotive Locomotives shall be supplied by PM.

These Specifications provide only for the
Contractor to effect modifications to the
Locomotive’s appearance by the installation
of a fiberglass shell intended to provide a
streamlined appearance. No other work is
provided for the Locomotives.

Details of the Contractor responsible work on
the PM Locomotives are contained in Section
12.

3 Power An existing baggage car shall be
remanufactured to include two(2) installed
generator sets together with the appropriate
control and distribution systems that shall
be capable of producing sufficient electrical
power to permit the Trainset to operate at
least eighty-five percent (85%) of its
installed electrical load with only one
generator set in operation.

This Power Car shall also have provisions for
a separate maintenance area and a separate
baggage storage area.

Details of the Power Car are contained in
Section 13.

The Railcar was formerly Northern Pacific
Railcar NP433 on tracks at Contractor.

4&5 Staff/22 Two (2) existing single level sleeper cars
shall be refurbished to provide
accommodations for 22 staff in single or
double occupancy roomettes per car. The
roomettes shall have private closet and
drawer space with locks and under seat
storage for bags and multiple~cabin use
toilet facilities.
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car No. Tvpe

v1iizs

staff/s8

Sleeper

Definjtion

These Staff/22 cars shall be procured by the
Contractor and specifically identified to PM.

Details of the Staff/22 cars are contained in
Section 14.

An existing single level sleeper shall be
refurbished to provide at least eight (8)
single-occupancy roomettes with private
closet and drawer space with locks and under
seat storage for bags and multiple-cabin use
toilet facilities. 1In addition, a dining
area for the staff shall be provided with
seating for at least twenty (20) staff
simultaneously.

Details of the Staff/8 car are contained in
Section 14.

The Staff/8 car shall be procured by the
Contractor and specifically identified to PM.

Each of eight (8) passenger rail cars shall
be remanufactured to provide fifteen (15)
double-occupancy cabins each with private
toilets and showers, and drawer and closet
space adequate for a five day stay.

With the exception of #14 Railcar, there
shall be thirteen (13) standard, one (1)
deluxe and one (1) superior category
stateroom in each Sleeper. Railcar #14 shall
have two (2) ADA staterooms in lieu of two
(2) standard category staterooms.

Each Sleeper Railcar shall be bi-level with
glass dome windows the full length of the
upper level.

The details of the cabin interiors, which
includes outfitting, furnishings, electrical
outlets TV/VCR hookups and amenities

commensurate with luxury travel are contained
in Section 15.

Contract Drawings LTNG 01 through LTNG 0S5 are
the general arrangements and other drawings
applicable to these Sleeper Cars; the



Ccar No. Type Definition

Standard and Deluxe Staterooms and the ADA
Stateroomns.

The following cars have been procured and
shall be remanufactured by the Contractor
into Sleeper Cars, Lounge Cars or Spa Car, as
determined by the Contractor, to comply with
the requirements of the Agreement:

car # = Location as of 131/27/94 = Builder = = Year
SP 3709 On tracks at Contractor Pullman Std 1955
SP 3710 On tracks at Contractor ACF 1857
SP 3711 Leased to DTP ACF 1957
SP 3716 Leased to DTP ACF 1957
SP 3725 Leased to DTP ACF 1957
SP 3726 On tracks at Contractor ACF 1957
SP 3731 Leased to DTP Pullman Std 1969
SP 3732 Leased to DTP Pullman Std 1969
SP 3733 Leased to DTP Pullman Std 1969
SP 3738 Shelled at Contractor Pullman Std 1969
SP 3736 Shelled at Contractor Pullman Std 1969
SP 3737 Leased to DTP Pullman Std 1969
SP 3739 Shelled at Contractor Pullman Std 1969
SO0 624 On back lot at Contractor CMS&P RR 1948

15 Dining with Kitchen
One (1) passenger railcar shall be
remanufactured to a bi-level railcar with a
car-length dome and dining room with service
area on the upper level.

The combined dining room seating capacity of
the two (2) dining cars provided in these
Specifications shall be capable of serving
all passengers in two (2) seatings.

A galley capable of preparing fresh foods for
three meals per day and a passenger
passageway are located on the lower level.
Galley storage shall be adequate for staples
and the majority of perishables.

Details of the Dining Car with Kitchen
interiors, including outfitting, furnishings,
equipment, etc. are contained in Section
16'1.

Contract Drawings LTNG 06 is a general
arrangement of this Dining car.
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18
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efinitio

Dining without Kitchen

Lounge 1

Lounge 2

One (1) passenger railcar shall be
remanufactured to a bi-level railcar with a
car-length dome and dining room on the upper
level.

A library, PM office and kitchen service
area, ADA lavatory, passenger passageway, and
a staircase to the upper level shall be
located on the lower level.

PM is to supply all office equipment to
Contractor for installation.

Details of the Dining Car without Kitchen
interiors, including outfitting furnishings,
equipment, etc. are contained in Section
16.2.

Contract Drawing LTNG 07 is a general
arrangement of this Dining Car.

One (1) passenger railcar shall be
remanufactured to a bi-level railcar with a
car-length dome and observation lounge with a
seating capacity (including bar) of sixty
(60) passengers in a living room type
configuration on the upper level.

On the lower level a general store, lounge
with bar area, ADA lavatory and ADA lift and
a staircase to the upper level are provided.

Details of Lounge Car 1 are contained in
Section 17.1.

Contract Drawing LTNG 08 is a general
arrangement of Lounge Car #1.

One (1) passenger railcar shall be
remanufactured to a bi-level railcar with a
car-length dome and observation lounge with a
seating capacity of sixty (60) passengers
(including bar) in a living room type
configuration on the upper level.

Provided on the lower level are a virtual-
reality game room, a multi-media room, an



\
\

car No.

19

20

viizs
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Lounge 3

Spa

Definitio

open-air platform, an ADA lavatory, and a
staircase to the upper level.

PM shall supply all electronic games for this
Lounge Car #2 for installation by the
Contractor.

Details of Lounge Car #2 are contained in
Section 17.2.

Contract Drawing LTNG (3 is a general
arrangement of Lounge Car #2.

One (1) existing passenger railcar shall be
remanufactured to a bi-level railcar with a
car-length dome, two (2) lounge areas, and a
Disco area with dance floor and a bar on the
upper level.

The lower level shall consist of a Saloon
area with bar, a dance floor and stage, card
playing and pinball machine areas. Two (2)
lavatories, one of which is ADA compliant,and
a staircase to the upper level are also
provided.

PM shall supply all electronic games and
pinball machines for this Lounge Car #3 for
installation by the Contractor.

Details of Lounge Car #3 are contained in
Section 17.3.

Contract Drawing LTNG 10 is a general
arrangement of Lounge Car #3.

One (1) passenger railcar shall be
remanufactured to a single level Spa Car with
up to six (6) hot tubs with a total capacity
for 18-30 passengers, two (2) to four (4)
private massage rooms, and separate male and
female changing rooms with showers and
lavatory.

Details of the Spa Car are contained in
Section 18.

one end of this Spa Car shall have an open-
air observation platform.



1.1.3 Equal or Equivalent

Whenever the word "equal" or "equivalent" is used in connection
with a specific manufacturer or item of equipment in the
Specifications, it means that in order to substitute any other
component for use in lieu of the specified component, the
proposed substitute brand or make of material, device or
equipment must be determined by the Contractor to be equal to
that specified, taking into account the appropriate following
factors:

Safety

Quality

Workmanship

Economy of operation

Reliability

Maintainability

Interchangeability

Suitability for the purpose intended

v v

In the event the Contractor elects to use any supplier, design,
or device other than those specified herein, the Contractor shall
consider whether the "equal" has service-proven on transit and/or
railroad systems in the same functional application as intended
for these cars. The Contractor shall advise PM on each occasion
Contractor employs any “equal" or “equivalent" component brand,
make of material, device or equipment.

1.1.4 Definitions, Abbreviations and Standards

Wherever the following terms are used in the Specifications, the
intent and meaning shall be interpreted as follows:

Adhesion, Coefficient of - During rolling contact, the ratio
between the longitudinal tangential force at the wheel-rail
interface and normal force.

Agreement - The agreement signed by PM and the Contractor of
which these Specifications are therein referred to as Schedule B.

Approval - A determination by the Engineer given to the
Contractor in writing that one or more elements of Contractor’s
responsible work conforms to the requirements of the Agreement
and the Specifications.

Approved or Approved Type - Design, type of material, procedure,
or method given Approval by PM.

Availability - The percentage of the Railcar fleet useable for
normal service at the beginning of each day’s schedule.
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Baseline Design - The design of the Trainset or any of its
components, apparatus, systems, subsystems, or materials which
are reflected in the Agreement on the date of signing the
Agreement.

Baseline Work - Contractor responsible work as defined in the
Agreement on the date of signing the Agreement.

Burn-In - A trouble-free, operational test conducted by
Contractor after all other tests are successfully completed.

Calculations - Numerical computations performed to demonstrate
compliance with the Specifications.

Car History Book - A document recording technical and parts data
pertinent to an individual car.

Certificate of Conformance - A certification by a supplier,
manufacturer or sub contractor that provides information
necessary to confirm that the item(s) being provided the
Certificate of Conformance comply with the requirements of the
Specifications.

Coast - The mode of operation of a Railcar or train in which
propulsion (positive traction) and brake (negative traction) are
inactive and the apparent braking effort results only from the
train’s rolling resistance and aerodynamic drag.

Commissioning - Pre-acceptance Contractor activities involved in
delivering, adjusting, and testing the cars to demonstrate
compliance with Specifications requirements.

Comment - Written critiques of the Contractor’s submittals to PM.

Contract Documents - The Agreement and Schedules incorporated
therein.

Contract Drawings - Drawings provided by Contractor as part of
the Contract Documents and referenced to in the Agreement as
Schedule C, Plans and Drawings.

Contractor’s Drawinas ~ Items such as general arrangement
drawings, detail drawings, graphs, diagrams, and sketches which
are prepared by the Contractor.

Delivery - The transfer of the Provisionally Accepted Railcars or
Trainset (with all in-plant testing completed and results
accepted by PM) to the custody of PM.

Design Speed - The anticipated maximum operating speed of the
Trainset. The Design Speed is 85mph. The Trainset and its
components shall be suitable for safe operation at this speed.
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Downtime - See Time, Down.
Equal - See Section 1.1.3
Equivalent - See Section 1.1.3

Engineer - The person or firm designated by PM in the Agreement
as its sole representative at the Contractor’s facility(ies).

Extra Work - Work that is pnot part of the Contractor responsible
work as defined in the Agreement as of the date of signing of the
Agreement. Extra Work requires a Change Order agreed to in
writing in accordance with the provisions of the Agreement prior
to the commencement of the Extra Work.

Fail-Safe - A characteristic of a system which insures that any

malfunction affecting safety will cause the system to revert to a
safe state.

Failure - An event which will cause a delay in normal service or
require a railcar to be withheld from or removed from normal
service for corrective action.

Failure Rate - The frequency of failure, expressed as failures

per hour or failures per mile. Failure rate is the mathematical
reciprocal of MTBF or MDBF.

Final Acceptance - The act of PM accepting delivery of the
Trainset in accordance with the provisions of the Agreement.

First Article - The first unit of any production component of a
Railcar that is produced in accordance with approved drawings.

First Article Inspection (FAI) - An extraordinary inspection of a
First Article which accomplishes three (3) purposes:

L Observation in three (3) dimensions by the Engineer, to
see what could be easily seen only on two-dimensional
drawings to that point. If the First Article
Inspection is of a component that the Contractor is
purchasing, rather than manufacturing, the First

Article Inspection discloses details that were not
previously visible.

o When a First Article Inspection takes place, the
Engineer shall either (a) confirm conformance of the
design to these Specifications, or (b) provide the
specific reasons for his not confirming such
Specifications conformance promptly in writing to the
Contractor. The Contractor shall take appropriate
action to ensure First Article Inspection conformance
with the Specifications.
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. To establish the level of the quality of workmanship
that will be maintained for the balance of the
components.

t Slee Ccar - The first sleeper car which undergoes the
remanufacturing and modification process and, once approved,
serves as the standard to be met by the balance of the sleeper
cars.

Independent Failure - A failure which is not the result of
another failure, either directly or indirectly.

Interface - The points at which two or more systems, subsystems
or structures meet, transfer energy, or transfer information.

Jerk Rate - Time rate of change of acceleration and deceleration,
equal to the second time derivative of velocity.

Jumper - A short piece of wire or cable with appropriate
terminations on each end to permit connection to terminals within
a terminal board or to an adjacent terminal strip.

Lowest Level Replaceable Unit (LIRU) - A unit (component) or
subsystem which can be replaced at an equipment maintenance
facility.

Maintainability - The ability of a vehicle to be maintained
including enhancement of access to equipment and components that
require maintenance.

Mean Distance Between Failures (MDBF) - The mean operating
mileage between independent failures.

Mean Time Between Fajlures (MTBF) - The mean operating time
between independent failures.

Propulsion System - The system of wheels, engines, transmissions,
direct controls and appurtenances that propels the Locomotive(s)
in response to control signals.

Provisional Acceptance - The acceptance by PM’s Engineer of
Railcar(s) on a provisional basis after the demonstration of
conformance in all respects of such Railcar(s) to the
Specifications.

Recondition - See "Remanufacture".

Refurbish -~ See "Remanufacture".

Reliability - The probability of performing a specified function
without failure for the period of time under actual operating
conditions.
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Remanufacture - To disassemble, clean; inspect; repair, replace
or renew per Specifications requirements; and reassemble
equipment to achieve the same level of utility, service life, and
function as "new" equipment.

Renew -~ To provide an identical item of material in new (i.e.,
unused) condition.

Replace - To provide an identical item of material in new or
remanufactured condition.

Service Speed - The anticipated maximum normal operating speed of
the Trainset is 79 mph. The Trainset and its components shall be
suitable for safe operation at this speed.

Shop Drawings ~ Drawings or sketches prepared by the Contractor
for use in its remanufacturing or other activities.

Slide, Wheel ~ The condition existing during braking when the
rotational speed of the wheel is less than that for pure rolling
contact between wheel tread and rail.

Slip. Wheel - The condition existing during acceleration when
the rotational speed of the wheel is greater than that for pure
rolling contact between wheel tread and rail.

Specifications - Schedule B of the Agreement which describes the
technical requirements of the Agreement.

Specifications Deliverable List (SDL) - List of items to be
provided by the Contractor to PM as defined in the
Specifications.

Speed, Balancing - The steady-state speed attained by a Railcar
or consist when resisting forces exactly equal the maximum
available tractive forces on level tangent track.

Stop, Emergency - The stopping of a vehicle or train by an
emergency brake application.

Stop, Service - The stopping of a vehicle or train by application
of service braking.

Tamperproof -~ Designation for fasteners selected so that they can
not be easily loosened with common tools.

Tight (used as a suffix) - Designation indicating that when
apparatus is "watertight", "dusttight", etc., it has been

constructed so that the enclosing case will exclude the specified
material.
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Time, Down - The elapsed time during which equipment is not
capable of doing useful work.

Time, Warmup - The elapsed time from application of power to an
operable device until it is capable of performing its intended
functions.

Vital Circuit - Any circuit and its elements, the function of
which affects the safety of vehicle or train operations or both.

Warp Track - The vertical distance between the plane of any three
of four rail head contact points (two on each rail) forming a
plane and the remaining point.

Weight, Actual - The measured weight of a finished empty Railcar
ready for normal service including normal levels of liquids and
supplies but without passengers.

1.1.5 Abbreviations

The following is a list of abbreviations used in the
Specifications. The list is provided as information and is not
intended to be all inclusive nor are all abbreviations
necessarily used herein.

AAR Association of American Railroads

AATCC American Association of Textile Chemists and Colorists
AC Alternating Current

AFBMA Anti-Friction Bearing Manufacturer’s Association
AFI Air Filter Institute

AISC American Institute of Steel Construction

AISI American Iron and Steel Institute

AMCA Air Moving & Conditioning Association

AMP Amperes

ANSI American National Standards Institute

APA American Plywood Association

APIY American Petroleum Institute

APS Auxiliary AC Power Supply

APTA American Public Transit Association

AREA American Railway Engineering Association

ARI Air Conditioning and Refrigeration institute

ASHRAE American Society of Heating, Refrigerating and Air
Conditioning Engineers

ASM American Society for Metals

ASME American Society of Mechanical Engineers
ASTM American Society for Testing and Materials
AWG American Wire Gauge

AWS American Welding Society

BHP Brake Horsepower

Btu British Thermal Unit

CAD Computer Aided Design

cfm Cubic Feet Per Minute
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CFR

dBA
DC

DTMF

ECR
ECU
EER
EIA
EMC
EMF
EMI
°F
°FDB
°FWB
FAI
FCC
FEA
FMEA
FTA
fpm

GP
GTO
HAZ
HEP
HCFC
BFC
BP
HVAC
Hz
IC
ICEA
IEEE
IES
IEPC
IPER
IPS
IS0
Is
JEDEC
kH2
kw
LAHT
1b
1bf
LED
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Code of Federal Regulations
Decibel

Decibel, A-Weighted Scale

Direct Current

Specific Optical Density
Dual-Tone Multi-Frequency

Modulus of Elasticity

Engineering Change Request
Electronic Control Unit

Energy Efficiency Ratio
Electronic Industries Association
Electromagnetic Control

Equipment Maintenance Facility
Electromagnetic Interference
Degrees Fahrenheit

Degrees Fahrenheit Dry Bulb
Degrees Fahrenheit Wet Bulb

First Article Inspection

Federal Communications Commission
Finite Element Analysis

Failure Mode and Effects Analysis
Federal Transit Administration
Feet Per Minute

Federal Railroad Administration
Fiberglass Reinforced Plastic
Gravitational Acceleration
General Purpose

Gate Turn-off

Heat Affected Zone

Head End Power
Hydrochlorofluorocarbon
Hyd